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ADVERTISEMENT. 


THE following diſcourſe was written in 

1757 by CHARLES JENKINSON, Eſq. 
now LoRD HAWK ESBZURY. Great Britain 
was at that time engaged in war with 
FRANCE, and the REPUBLIC of HoLLANPD 


reſuſed to conform to thoſe treaties of de- 
fenſive alliance, by which ſhe was then 


bound to aſſiſt Great Britain, and ſuffered 
her ſubjects not only to trade with France, 
but to afford protection to the property 


of the enemy; to ſupply hint with na- 


val and military ſtores, and to bring to the 
French ports in Europe the produce of the 


French Weſt India iſlands, The Britiſh go- 


vernment ordered all Dutch ſhips, laden with 


the property of the enemy, or with naval or 


military ſtores, or with the produce of the 


French 


_ Piccadilly, Jan. 27, 1794. 
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French Weſt India iſlands, to be ſeized, and 
to be brought into port for legal adjudica- 


tion. The merchants of Holland remon- 
ſtrated againſt this meaſure, which deprived 
them of a moſt lucrative trade ; but the Bri- | 
tiſh government perſevered. This DiscoursE 
was written in ſupport of the principles on 
which the BRITISH GOVERNMENT at that 


time acted. It was tranſlated and re-printed 


in almoſt every language of Europe; and it is 
now re- publiſhed, from the beſt edition, at 


the deſire of ſeveral noblemen and gentlemen, 


who think, that in the preſent circumſtances 
it Nay be equally uſeful. 


_— 


T is unhappy for the race of mankind, that 
thoſe collective bodies, into which it is 


divided, ſhould be ſubject to the ſame paſ- 


ſions and animoſities, as the individuals, of 
which they are compoſed, and not have, like 
them, ſome viſible ſuperior tribunal, which 
might hear and compoſe their diſſenſions: 
this might, perhaps, prevent thoſe appeals, 
which are too frequently made to the ſword, 
where the events of war alone decide. the 
cauſe, and the ſentence, which paſſeth on 
the tranſgreſſor, brings alſo to the injured 


party a large ſhare of misfortunes in the exe- 


cution of it. The welfare of mankind how- 


ever requires, that this neceſſary evil ſhould 


be confined within the narroweſt bounds ; 
and that a trial, where the proceedings are fo 
B deſtruc- 
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deſtructive, ſhould be 3 as hn and 
as Equitable as the nature of it will admit : it 
is the duty therefore of thoſe who are not 
concerned in the diſpute to be extremely at- 
tentive to their conduct, that they may not 


thereby contribute to render the conteſt une- 


qual: as far as man is concerned, it is force 
alone on which the deciſion depends; to add 
therefore, by any means, to the power of one 
party is manifeſt injuſtice to the other, and 
is beſides highly injurious to the reſt of man- 
kind, fince it neceſſarily tends to ſpread diſ- 
cord among nations, and from a ſingle ſpark 
of contention to light up a general flame. 


1c might 'E hoped, that a duty like this, 


inforced by ſuch powerful motives, would 


be univerſally obſerved; and that no private 


inferior intereſt could induce any power to 
tranſgreſs it; if ſome little profits, the ob- 
ject of greedy individuals, ſhould, perhaps, 
ariſe from the violation of it; can a nation in 
general reap a benefit, where public juſtice 
receives a wound? To act in oppoſition to 
this, in hopes of ſome preſent advantage, is 


to eſtabliſh a dangerous example, which may- 


hereafter prove injurious to ourſelves ; it is to 
untie the only band, which holdeth nations 
happily together, and to baniſh mutual con- 
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ON NEUTRAL NATIONS. 3 


fidence from the various communities of the 
world. 


Such, however, hath been the miſtaken 
conduct of ſome neutral ſtates during the pre- 
ſent war. France conſented to the treaty of 
Aix-la-Chappele, that ſhe might the more ſe- 
curely purſue the objects of her ambition ; 
and that under the diſguiſe of peace ſhe might 
extend and fortify her poſſeſſions in a part of 
the world, where her arms in time of open 
war had always, till then, been unſucceſsful : 
for this purpoſe the had artfully contrived, 
that the American . rights ſhould not be de- 
termined by that treaty, but be left to the 
conſideration of commiſſaries, to whoſe de- 
ciſions ſhe never meant to pay any regard.— 
Canada was her vulnerable part: this there- 
fore ſhe reſolved firſt to ſtrengthen, and then 
to enter again with more confidence into 
war; while we were employed in debating 
our rights, ſhe took more effectual means to 
end the conteſt in her favour; ſhe ſent fre- 
quent ſupplies to America; ſhe ſeized and 
fortified the paſſes and navigable rivers of 
that country, drove the Engliſh from their 
poſſeſſions, and built forts on the dominions 
of Great Britain; when the deſign was thus 
far advanced, England ſaw it in all its ter- 
B 2 rors, 
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rors, and with ſpirit determined to ſupport 
her juſt rights: though forſaken now in her 
diſtreſs by thoſe allies, who owe their inde- 
pendency to her protection, the feared not in 


fuch a cauſe to ſtand alone againſt all the ef- 
forts of France; ſhe ſent forth her naval 


ſtrength, but the enemy ſoon rendered the 
attempts of that ineffectual, by reſolving never 


to try its force: In what manner was ſhe 


now to employ it ?—One only object re- 
mained worthy of its attention, and that was 


to deſtroy the trade of the enemy, and to in- 


tercept the ſuccours which ſhe ſent to her do- 
minions in America, Though this would 
not cruſh at once the evil, it would ſtop at 
leaſt the ſources that fed it, and might in the 
end contribute to induce the enemy to conſent 
to a reaſonable peace. 


France endeavoured again to obviate this 


ſtroke by her policy. She took off the tax 


of 50 ſous per ton, which ſhe always chuſes 


to keep on foreign freightage : ſhe opened 
even her American ports, and admitted other 
countries into that choice part of her commerce, 
which, by her maritime regulations, ſhe hath 
at other times ſo ſtrictly reſerved to herſelf. 
Neutral nations ſeized at once on the advan- 
tage, and opened to the enemy new channels 
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for the conveyance of thoſe riches, by which 


the war was to be nurſed and protracted: 


under the banner of friendſhip they thus 
ſerved the cauſe of the adverſary, whoſe 
wealth ſecured by that protect ion would have 
paſſed ſafe and unmoleſted through our fleet; 
if Britain, again raiſing her ſpirit, had not 


reſolved, that by this means her naval power 


ſhould not be rendered uſeleſs, and ſeized on 
the enemy's property, which ſhe found on 
board neutral ſhips. —lt is well known, how- 
ever, that her conduct in this reſpect hath 
not been univerſally approved, and that ſome 
neutral nations think they have a right to 
carry in their veſſels unmoleſted the property 
of our adverſaries. As I here differ with 
them in ſentiment, this is the point, on which 
I intend to diſcourſe. | 


| Great and wiſe governments have always 
been jealous of national glory: it is an active 
principle which, properly cultivated, operates 
in virtuous actions through every member of 
the ſtate ; to preſerve this therefore in its pu- 
rity is the duty of every one who loves his 


country. Can it then be wondered, that the 


native of a kingdom, always celebrated for 
its public ſpirit, and its upright faith, at a 
time when theſe are called in doubt, ſhould 

inte- 
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intereſt himſelf in its defence? No indecent 
charges ſhall here be urged againſt other 


countries, it is meant only to vindicate the 


honour of our own. It is to be lamented, 
that the neceſſity of affairs ſhould at ſuch 
a ſcaſon have given occaſion to this diſ- 
pute, particularly with that ancient ally of 
England, who hath ſo often fouglit with her 
under the ſame banner, in ſupport of the juſt 
rights and privileges of mankind: the zeal 
of any government to encourage the induſtry 
of its people, is what a Britiſh pen can never 
diſapprove : the principle is noble, and me- 
rits even our applauſe ; I only mean to ſhew, 
that the preſent object of it is not juſt. 


E ſhall therefore examine the right, which 
neutral powers claim in this reſpect ; firſt, 
according to the law of nations, that is, ac- 
cording to thoſe principles of natural law, 
which: are relative to the conduct of nations, 


ſuch as are approved by the ableſt writers, 


and practiſed by ſtates the moſt refined.---I 
ſhall then conſider the alterations, which have 
been made in this right by thoſe treaties, 
which have been ſuperadded to the law of 
nations, and which communities, for their 
mutual benefit, have eſtabliſhed among them- 


The 
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The right of protection then muſt have its 
foundation in ſome law, and, when conſi- 
dered in relation to any particular caſe, it 


2 muſt be founded on that law, by which the 
3 intereſts of the parties concerned are generally 


determined, and which hath force in that 
place, where the right of protection is 
claimed. Thus in the preſent caſe, if neu- 
tral nations have any right to protect the pro- 
perty of the enemy, it muſt take its riſe 
from thoſe laws, which are the eſtabliſhed 
rules of conduct between .nations, and par- 
ticularly on that element, where this right is 
ſuppoſed to be exerted. No civil or muni- 
cipal inſtitutions, and much leſs the privi- 
leges ariſing from them, can here take place ; 
they have no force but under the dominion of 
thoſe who agreed to their eſtabliſhment. The 
queſtion then is---How far, according to the 
law of nations, doth this right of protection 
extend ?---To anſwer this clearly, we muſt 
oblerve, that governments can have ſucceeded 
to no other rights, but ſuch as their reſpective 
members enjoyed in a ſtate of individuality ; 
and that one nation is now to another, as it 
were in a ſtate of nature, that is, in the ſame 
condition in which man was to man before 
they entered into ſociety ; the right therefore 
of protection, which individuals would have 

enjoyed 
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enjoyed in ſuch a ſituation, is the ſame which 
government can claim at preſent :---An indi- 
vidual then in a ſtate of nature, would have 
had an undoubted right to protect his own 
perſon and property againſt any attack ;--- 
but if I am engaged in contention with ano- 
ther, would he then have had a right to pro- 
tect him againſt me ?---moſt certainly not ;--- 
fince he thereby would deprive me of a right, 


which the law of nature, for my own ſecu- 


rity, would in ſuch a caſe give me, of ſeizing 
the property of this my enemy, and deſtroy- 
ing his perſon : if he thought my conduct 


manifeſtly injurious, ſo as to call for general 


\ reſentment, he would, on that account, be- 
come my enemy himſelf ; but as long as he 
calls himſelf a neuter, to act in this manner 
againſt me would be no leſs abſurd than un- 
juſt :—ſuch therefore, and no more, is the 


right of protection, which governments enjoy 


at preſent in thoſe places, to which their own 
dominions do not extend; they have ſuc- 
ceeded to the rights only of their reſpective 


members, and by conſequence theſe alone they 


can protect. 


But it dl be aſked, From whence then 


ariſes the right, which governments alway 


enj oy, of protecting the property of the enemy 


within 
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within the precincts of their own country? 
—[t is a conſequence of the right of do- 
minion; unleſs, therefore, their dominion 
extends over the ocean, the right of pro- 
tection cannot there take place: dominion 
gives a right of enacting laws, of eſtabliſhing 
new juriſdictions, and of making all (whe- 
ther its own ſubjects or thoſe of other coun- 
tries) ſubmit to theſe, who come within the 
pale of its power. Here then the trial, which 
the law of nations gives, is, as it were, ſu- 
perſeded; and any proceedings upon it would 
of courſe be unjuſt; but as ſoon as you are 
out of the verge of this particular juriſdiction, 
the laws thereof and the privileges which at- 
tend them ceaſe at once, and the general laws 
of nations again have their force: here the pro- 
perty even of an ally hath no other protection 
than what theſe laws allow it: being joined, 
therefore, to the govds of an enemy, it cannot 
communicate its protection to thefe, fince the 
fame law which gives ſecurity to the fitft, al- 
lows you to feize and deſtroy the latter. Theſe 
reaſonings are exemplified by a common fact; 
within the precincts of the dominion of any 
government, you are not at liberty to ſearch 
the ſhips of any country; but is not this li- 
berty univerſally ard” "immemorially practiſed 
over all on the- main ſea? and wherefore is 
Ne | C this 
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this Gab made, but that, according to the 
law of nations, all are here anſwerable for 
what they may convey? 


There is ſomething analogous to this in 
moſt civil governments. Few countries are 
without ſome places which enjoy a right of 
protection from the general laws of the ſtate, 
ſuch as palaces, houſes of religion, and the 
like; and this right generally ariſes from ſome 
pretence to an excluſive juriſdiction ; as long, 
therefore, as any particular property remains 
within the verge of theſe, however juſtly 
it may be the object of the law, it is not 
ſubject to the power of it; but ſuppoſe it 
conveyed from hence into the public roads, 
beyond the precincts of this particular palace, 
or convent, the protection it received would 
vaniſh at once, and the general laws of the 
community would fully then have force upon 
ut. Thus the protection which governments 
can give within their dominions extends not 
to the ſea; the ocean is the public road of the 
univerſe; the law of which is the law of na- 
tions, and all that paſs thereon, are ſubject to 
it without either privilege or exemption. 


If this manner of reaſoning: ſhould .not 
clearly eſtabliſh my point, 1 can appeal in 


ſup- 
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ſupport of it- to the ableſt writers on public 
law, who will be found to have decided the 
r in af favour, 


And firſt I will produce the cſi of 
that learned native of Delft, who wrote ſo 
nobly on the freedom-of navigation to ſerve 
his ungrateful country, In one of the paſ- 
ſages, which are now before me, it is re- 
markable, how much he labours to give the 
greateſt extent to the rights of commerce; 
and yet with all his laudable bias ta this fa- 
vourite point, he is clearly of opinion, that 
the ſhip of a neutral nation cannot protect the 
property of an enemy: he manifeſtly im- 
plies, * that the veſſels even of allies are ſub- 
ject to condemnation on account of the ene- 
mies property, with which they are laden ; 
when it appears that this property was put 
on board them with the conſent of the own- 
ers of the veſſels, but not otherwiſe. His 
words are, © Neque amicorum naves in præ- 
*« dam veniunt ob res hoſtiles, niſi conſenſũ 
id factum fit dominorum navis 3 and pro- 
ducing ſeveral authorities in confirmation of 
this opinion, he afterwards adds, Alioqui 
res ipſe ſole in prædam veniunt ol but if 


* Grotius de Jure Belli ac Pacis, lib. ili. e. 6, ſec. b. in 


, notis. 
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the enemies property ſhould be found laden 
on board a neutral veſſel, without the con- 
nivance of the owner, in ſuch caſe, that 
property alone is lawful prize: and ſpeak- 
ing again in another place on this point, he 
ſays, that if the wrong done me by my enemy 
is manifeſtly unjuſt, and that any one, by af- 
fording ſuccours, ſhould encourage him in 
his enmity againſt me, jam non tantum ci- 
viliter tenebitur de damno, ſed & crimina- 
liter, ut IS, qui judici imminenti reum 
manifeſtum eximit.“ A fine and animated 
manner of expreſſion, which ſhews how 
clear the opinion of this great author Ry 
the queſtion, | „ tte „ e 
To the ior of Grotius I ſhall add 
that of Bynkerſhoek, a native alſo of Hol- 
land, and whoſe ſentiments, in point of ma- 
ritime juriſprudence, Barbeyrac often prefers 
even to thoſe of the former; and what makes 
even his opinion at this time of great impor- 

| tance, is, that he wrote principally for the 
uſe of the courts and ſtates of the United Pro- 
vinces, and generally confirms what he ad- 
vances by their judgements and reſolutions. 
He ſpeaks exprelely in favour of my point: 


* Grotius & Jure Belli ac Pacis, lib, iti, cap. 1. | 
66 Ra- 


ON NEUTRAL 'NATIONS, 13 


« Ratione conſulta,” ſays he, non fum qui 
«« yideam, cur non liceret capere res hoſtiles 
«*« quamvis in navi amicà repertas, id enim 
s capio, quod hoſtium eſt, quodque jure belli 
«« yictori cedit. He then aſſigns this reaſon 
alſo for his opinion, that as it is lawful to ſtop 
on the ocean any veſſel, though ſhe carry the 
colours of a neutral nation, and to examine 
by her papers to whom ſhe really belongs, 
and in caſe ſhe appear to be the property of 
an enemy, to ſeize her as a lawful prize; ſo 


he can ſee no cauſe why this rule ſhould not 


extend to the effects which any ſhip may 


| have on board ; and if the goods of an enemy 
ſhould lie there concealed, why they alſo, by 
the right of war, ſhould not be taken and 


condemned : he even declares it to be his opi- 
nion, that the owner of the neutral veſſel 


ſhould, in ſuch a caſe, loſe the price of the 
freight; a ſeverity which the Engliſh courts 


of admiralty never practiſe, where ſome par- 
ticular circumſtance doth not require it. 


I ſhall add to theſe the opinion of Albericus 


Gentilis, eſteemed the ableſt writer on national 


Juriſprudence till Grotius bore the palm from 


| Rs | 
_ * Bynkerſhoek, Queſtionum Juris Publici, lib. i. cap. 14. 
T Albexicus Gentilis de Advocatione Hiſpanica, lib, 1. cap. 


28. 
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im 4 ; and his fame in this reſpect was fo 
great, that Philip the Third of Spain appointed 
him perpetual advocate for his fubjects in all 
cauſes, which they might have depending in 
the courts of England. This author ſtates a 
caſe, where the Tuſcans had taken the effects 
of the Turks, at that time their enemies, 
which they found on board ſome "Engliſh 
ſhips; and he detcrmines, that the Turkiſh 
goods are legal prize, but that the captor 
muſt pay the freight to the Englith. ** Tranſ- 
*« eunt res,“ ſays he, cum ſui causa, victor 
«© ſuccedit in locum victi, tenetur etruſcus 
pro- toro naulo. The property of the 
enemy paſſeth to the captor, but all its conſe- 
quences attend it; the goods juſtly belong to 
him, but he muſt pay to the freighter all which 
the enemy would have paid, to whoſe right 
he hath in every rel pect ſucceeded. 1 


To enter particularly into the (ontiments of 
any more writers on this ſubject would be 
equally tedious and unneceſſary ; it will be 
ſufficient to mention the names alone of: ſuch 
others as axe in favour of the queſtion.— 
Among theſe I find Heincccius,* no leſs 
e for his knowledge of laws, than for his 


+ Heineccins de Navibus ob Vecturam de Vetitarum Mer- 


cium | commillis, cap. 2. 
learn- 
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learning in what are the beſt expoſitors of 
laws, the antiquities of governments. — 
Zouch,* who for many years preſided in the 
courts of admiralty of this kingdom. Voet, 
Juarius, I and Loccenius, all of them writers 
of reputation, and whoſe opinions are uni- 
verſally relied on by all who treat on public 
fit TY 


1 might indeed have wholly omitted the ſenti- 
ments of theſe learned individuals, ſince we ſhall 
find, that great communities themſelves have 
confirmed our opinion both by their laws and 
by their practice. It will not be proper on this 
| occaſion to look far back into the early annals 
of the European ſtates; when the govern- 
ments of theſe were yet in their infancy, the 
advantages of commerce were but little un- 
derſtood, and of courſe the rights of it were 
not ſufficiently regarded ; war was then too 
much the ſeaſon of rapine, and they who en- 
tered into it meant leſs to conquer than to 
plunder. As ſoon, however, as ſome better 
order began to be introduced into theſe affairs, 
it then n uſual for each party at the com- 


* Zouch de Judicio inter GentG, pars 2. 
1 Voet de Jure Militari, cap. 5. 
7 Zuarius de Ulſu Maris, Conſil. ii. 
E ; Loccenius de Jure Maritimo, lib..ii, cap. 4. 


mence- 
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mencement of the war to publiſh a declara- 
tion, wherein he ſpecified what kind of trade 
he would permit neutral nations to carry on 
with his enemy ; and the regulations of theſe 
were ſometimes attended to, and ſometimes 
not, either as the intereſt of the party neutral 
inclined him to ſubmit to the reſtraint, or as 
the power of the party belligerent enabled 
him to enforce the execution of it. True it 
is, that the prohibitions which theſe declara- 
tions contain are various, according to the 
ſentiments of the different governments which 


made them; and on that account they are, 


pcrhaps, too unſteady a foundation on which 
to eſtabliſh a right; there plainly, however, 


follows from hence one powerful inference 


in our favour, that not one can be found amid 

all this varicty, which ever permitted neutral 
nations to protect the property of the enemy: 
this branch of freightage they all * una- 
nimoully to prohibit. 


The free ſtates of Italy cultivated firſt the 
intereſts of commerce: before any veſſel had 
as. yet paſſed the Cape of Good Hope, and a 
ſhorter paſſage had been diſcovered to the Eaſt 


ladies, Venice and Genoa drove the principal 


trade of the world, and diſperſed the manu- 
factures of Aſia to the different parts of Eu- 
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rope: it naturally followed, that theſe two 
commercial republics ſooneſt underſtood and 
defined the juſt rights of navigation ; their 
maritime conſtitutions ſtill remain collected 
in the Conſolato del Mare; and the reputa- 
tion of theſe was ſo great, that as the laws of 
Rhodes were once to the Romans, and the 
laws of Oleron to the weſtern parts of Eu- 
rope, ſo theſe Italian laws became of force 
univerfally to all nations which border on 
the Mediterrancan {ca : theſe have determined 
the point expreſsly in our. favour. In one 
of them it is aſſerted, Se la nave o navilio, 


che pighato ſara, fuſſe di amici e le mer- 


** cantie, che lui portera ſaranno d'inimici, lo 
** armiraglio della nave o del navilio armato, 
** pou forzare & conſtringere quel patrone di 
quella nave o d' quel navilio, che lui pigliato 
** havera, che lui conquella ſua nave gli debba 
** portare, quello, che di ſuoi inimici ſara;“ 


* If the ſhip or veſſel which ſhall be taken 


belong to an ally, and the merchandize 
** which the has on board belong to an ene- 
** my, the captain of the armed ſhip may 
force or conſtrain the maſter of the ſhip or 
** veſſel which he has taken, to carry into 
** tome port for his account, the effects of his 
enemy which are on board ;” and it is af- 


terwards added, that the maſter of the veſſel 


D | muſt 
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muſt be paid for the freightage of the goods 


of the enemy.*—And ſuch was not only the 
conſtant purport of their laws, but the prac- 


tice of their governments was always con- 
formable to it. 'Their hiſtorian Þ tells us, that 


in the war between the Venctians and the 
Genoeſe, the ſhips of Grecians, who were 
neuter, were always ſearched, and the ene- 
mics who lay hid in them were taken out 


and made ame, 


It 1s unneceſſary to duell longer in giving 


a further detail of the conduct of every na- 
tion in this reſpect ; I will, therefore, con- 
fine myſelf to thoſe who are moſt concerned 


in the preſent diſpute; and will ſhew, that 


as England claims no more at preſent than 


what ſhe always enjoyed, ſo France and 
Holland have conſtantly ſupported the ſame 


opinion whenever their intereſt required it. 


It was in the reign of the firſt Edward, a 
prince who thoroughly underſtood the rights 
of his crown, and had a ſpirit equal to the 
ſupport of them, that Philip the Fair of 
France, being engaged in a war with the 


Duke of Burgundy, the French admiral took 


*I Conſolato del Mare, c. 273. 
| + Nicep. Grogoras, lib. ix. 
Tee | the 
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the ſhips of ſeveral neutral nations, which 


were paſſing through the Britiſh Channel 
into the ports of Flanders : great complaints 
were made on this head, and commiſſioners 


| were appointed to examine into the conduct 


of the admiral ; a libel was there preſented 
againſt him by almoſt every trading nation of 
Europe ; the record * of this is ſtill remain- 
ing ; and if neutral nations had at that time 
pretended to enjoy the right of protecting 
the property of the enemy, and that the ef- 
fects which they carried on board their ſhips, 
could in no caſe, except in that of contra- 
band, be made lawful prize, we might well 


expect, that this right would here have been 


claimed and aſſerted: fear could not, in this 


caſe, have prevented it ; for all the world, 


except France, was on one fide of the queſ- 
tion ; but the record contains no ſuch claim : 
the injured demand their right on a ditterent 
principle, becauſe their ſhips were taken on 
thoſe ſeas, where the kings of England 


© (faith the record) have time out of mind 


been in peaceable poſſeſſion of the ſovereign 
** lordſhip, with power of appointing laws, 
of prohibiting the uſe of arms, of giving 


protection as occaſion ſhould require, and 


* Sir Ed. Coke's Fourth Inſt. chap. 22. 
"PS: ap- 
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** appointing all things neceſſary for the main- 
( taining peace, juſtice, and equity among 
wall, as well foreigners as natives, who na- 
vigate thoſe ſeas.”* Here then the right of 
protection is placed on that baſis, on which 


alone it can properly be founded, the right of 


dominion ; no other pretence is offered ; and 
if I may be allowed to ſum up the evidence, 
as their names are written in the record, 
Genue, Cateloigne, Eſpaigne, Alemaine, 
„ Seland, Hoyland, Frite, Denmarch, Nor- 
«© way, & pluſours aultres lieux del Empier,” 
all join here in aſſerting the principles on 


which I firſt eſtabliſhed my argument. 


The annals of Edward III. afford ſtill other 


facts in favour of my opinion: this prince 
added to his military accompliſhments, great 
ſagacity in the ſcience of laws, and uncom- 
mon attention to the commercial intereſts of 
his kingdom; in the ſecond year of his reign 
he confirmed the Charter of Privileges, which 

ſome of his predeceſſors had before granted to 
foreign merchants, and particularly to thoſe 
of the Hanſe-towns, r who were at that time 
the greateſt freighters of the Weſtern parts of 
Europe: this inſtrument may well be conſi- 


* 


* See all this more fully ſtated in the record. 


+ Rzmer's Foedera, tom, 4. p. 361. Ke 
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dered as a ſort of maritime regulation, by 


which England meant to direct her conduct 
at that time in affairs of this nature: in this, 
liberty of navigation is fully confirmed; fo- 
reign merchants are allowed to carry their goods, 
whether purchaſed within the kingdom or 
without, Quocunque voluerint;“ but with 
this exception, ** preeterquam ad Terras no- 
*« toriorum & manifeſtorum hoſtium Regni 
„ noſtri;”* and ſome offences being after- 
wards committed againſt this charter in the 
ſucceeding wars, it was again renewed in the 
ſame manner in the 6th year of this reign; in 
both theſe inſtances the exception is expreſs, 
that no trade whatſoever ſhould be permitted 


with the enemy ; but this good king, perhaps 


through a principle of juſtice, and his ardent 
love to commerce, feems to have practiſed 
this right with more moderation, that is, in 
much the ſame manner in which the govern- 
ment of England claims it at preſent ; for in 
his wars with Scotland, ſome ſhips of Great 
Yarmouth having taken ſeveral veſſels belong- 
ing to the burgeſſes of the town of Bruges, 
© Preatendentes Bona in iuſdem exiſtentia 


fuiſſe hominum de Scotia,” he directed 


his precepts to the Sheriff of Norfolk, q com- 


* Rymer's Fœdera, tom. iv. p. 516. 
+ Ib. p. 328. : 
manding 
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manding him to ſet at liberty, and to cauſe 
tull reſtitution to be made of the ſhips, and 
of ſuch of the goods as belonged to the mer- 
chants of Bruges, and that he ſhould detain 
only that part of the cargo which was the pro- 
perty of the Scotch, his enemies. We find 
allo, that when Queen Elizabeth was en- 
gaged in war with Spain, the ſeized ſeveral 
veticls of the Hanſe-Towns, which were 
entering into the port of Liſbon ; and ſhe 
urged, among other arguments, the charter 
above mentioned in defence of her conduct: 
the was in this reſpect lo ſatisfied of the juſtice 
of her cauſe, that the threats of the German 
Empire, and other ncutral powers, could not 
oblige her to relinquiſh her right; and though 
the might perhaps on this occaſion give too 
great extent to this right, yet it is remarkable 
that Monſicur de Thou, who was himſelf a 
great lawyer, and had long fat in the firſt court 
of judicature in France, even when he blames 
the conduct of the Queen in this affair, paſ- 
ſeth his cenſure upon it, not as defective in 
juſtice, but only in policy: In tam alieno 
tempore,“ ſays he,* Rerum prudentiores 
« exiſtimabant, imprudenter factum eſſe a 
Regina ab Anglis.“ 5 


1 Thuanus, lib. 96. 
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We have as yet mentioned the conduct 
alone of thoſe Engliſh princes, who knew 
how to aſſert their rights, and who ruled their 
people with glory; but we ſhall find that 
even under a weaker government, and in a 
latter period, this right of ſeizing the property 
of the enemy found on board neutral thips 
hath been fully claimed and practiſed : when 
Villiers, Duke of Buckingham, preſided over 
the naval affairs of England, and to gratify 
his own private reſentments, had engaged his 
country in a war againſt Spain, the Britiſh 
fleet under Pennington took ſeveral French 
veſſels, to the number of between thirty and 
forty, which had Spaniſh effects on board; 
they were brought into the ports of England, 
and our courts of admiralty condemned the 
goods of the Spaniards as legal prize, but or- 
dered the veſſels of the French to be releaſed, 
and the freightage to be paid to them. This 
conduct was avowed by the Court of Eng- 
land, and a full repreſentation of it tranſmit- 
ted by the Lord High Admiral to the adminiſ- 
tration of France: about 15 years after this, 
when the French themſelves were at war with 
Spain, the navy of France took a great many 
Engliſh ſhips which were laden with the pro- 
perty of Spaniards ; and their courts of ad- 
miralty condemned not only the enemy's 


effects, 
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effects, but the Englith ſhips which conveyed 


them: the Earl of Leiceſter, then ambaſſador 


in France, made great complaints on this head; 
he was aniwered, that the Engliſh always act- 
ed in this manner; and this anſwer being 
tranſmitted to tne Earl of Northumberland, 
at that time Lord High Admiral, he conſult- 
ed upon it Sir Henry Martin, the beſt Engliſh 
civilian of that age, and the moſt verſed in 
maritime juriſdiction ; and by his advice he 
returned to Lord Leiceſter'the following an- 
ſwer, which at the fame time proves the con- 
ſtant opinion, and ſhews the moderation of 
the Britiſh Admiralty on this point: © that,” 


ſays he,, © which is alledged by the French 
to be practiſed in our courts of admiralty 


is abſolutely denied; and that neither the 
law nor practice hath ever been here to 
** confiſcate the goods of friends for having 
To enemies goods among them: we are ſo far 
* from doing any ſuch act of injuſtice, as 


* when in time of war we have met with 


any ſuch prizes, the freight hath always 
„ heen paid by the taker for thoſe enemies 
goods that he took, and thoſe that belonged 
© unto friends were duly reſtored to them.“ 


* The Sidney Papers, Algernon Earl of Northumber- 
land to Robert, Earl gf Leiceſter, Nov. 5, 1640. 
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Thus much may ſuffice to ſhew the con- 
duct of the people of England :—hiſtory will 
alſo prove to us, that Holland hath always 
exerted the ſame right :—At the beginning 
almoſt of that war which the United Pro- 
vinces ſuſtained in ſupport of their liberties, 
and even before their ſovereignty was as yet 
fully eſtabliſhed, the people of Zealand ſcru- 
pled not to carry into their ports all ſuch neu- 
_ tral veſſels * as were conveying the effects of 
the enemy, under pretended names, from 
Flanders into Spain; and the courts of ad- 
miralty of that province adjudged the Spaniſh 
property to be legal prize; and though they 
releaſed the neutral ſhips, they made them no 
compenſation for their freightage : among 
theſe there were ſome Engliſh veſſels, and 
Queen Elizabeth, angry that ſo young a ſtate, 
and one which had placed itſelf under her 
protection, ſhould in any degree interrupt the 
commerce of her people, at firſt ſhewed the 
effects of her reſentment, by ſeizing their 
ſhips, and impriſoning their merchants; the 
Zealanders upon this made repriſals; ſeveral 
Engliſh veſſels were detained, and their com- 
manders put under confinement : to endea- 


* Hiſtoria Belgica Metereni, lib. 5. Camden, anno 1 57 5. 
Zouch de ns inter Gentes, pars 2. 


E vour 


20 LORD HAWKESBURY 


vour at ſome ſettlement of this affair, the 
Queen ſent over to Holland Mr. Robert - 
Beal, her ſecretary ; and for the ſame purpoſe 
the Prince of Orange diſpatched a miniſter to 
London; by theſe means the diſpute at laſt 
was compromiſed : the ſhips and the priſon- 
ers were on both ſides releaſed ; but the 
Queen never obtained reſtitution of the ene- 
mies goods which were taken on board the 
veſſels of her ſubjects ; this fact is worthy of 
obſervation, not only as it relates to the con- 
duct of Holland, but as it ſhews how far a 
Princeſs thought herſelf obliged in equity to 
yield, whom hiſtorians have always deſeribed 
as poſitive in her temper, and, whenever her 
right was concerned, of a very tenacious diſ- 
Poſitien n- 


Holland, whenever ſhe was engaged in war, 
almoſt conſtantly purſued the ſame conduct: 
ſhe ſometimes even prohibited the commerce 
of neutral nations beyond all juſtice and mo- 
deration, In the year 1599, when the go- 
vernment of Spain firſt prohibited the ſub- 
| jects of the United Provinces from trading to 
the ports of that kingdom, a liberty which 
had unaccountably been allowed them, from 


* Grotii Hiſt. lib, 8. 
the 
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the commencement of their revolt to that 
period ; the States General, in revenge, pub- 
liſhed a placart, forbidding the people of all 
nations to carry any kind of merchandiſe into 
Spain; the words of Grotius, in the relation 
he has given of this affair in his Belgie Hiſ- 
tory, are very full and expreſs : ** Per edic- 
„tum,“ ſays he, ** vetant populos quoſcun- 
que ullos commeatus reſve alias in Hiſpa- 
* niam ferre; ſi qui ſecus faxint, ut hoſti- 
bus faventes vice hoſtium futuros.*” This 
placart they publicly notified to all kings and 
nations, for this reaſon, as the hiſtorian ex- 
preſſes it, ne quis inſcitiam excuſaret.“ 
The conſequences of this notification de- 
ſerve alſo our attention; the hiſtorian con- 
tinues : ©* Paruit Rex Galliz, ac ſi quis ſuo- 
rum ſex intra menſes in Hiſpaniam navi- 
e oat, profeſſus eſt privatum periculum fore.“ 
Henry the Fourth, at that time king of 
France, though delivered then from all his 
diſtreſſes, and arrived at the ſummit of all his 
power, ſcrupled not to ſubmit to this placart, 
and gave up the intereſts of all his ſubjects, 
who ſhould attempt within ſix months to 
tranſgreſs it: the hiſtorian concludes, ** Cx- 
4 teri (reges) ſilentio tranſmiſere;“ the other 
powers of Europe made no clamorous com- 
plaints againſt this meaſure of the States; in 
. E 2 ſilence 


WW LORD HAWKESBURY 


ſilence they paſſed it over: How unlike was 
this conduct to that of Holland at preſent ! 
— Charles the Second, in a letter to the 
States General, of October 4, 1666, charges 
them with a remarkable violence of this 
nature; being at war with fome Aſiatie 
Princes in the Eaſt Indies, they ſeized all the 
ſhips and goods of the Engliſh merchants 
which were trading to thoſe countries ; and 
the Dutch governors ſcrupled not only to pro- 
feſs in their declarations, ** Qu' ayant depuis 
peu annoncè la guerre aux Princes, avec qui 
ils avolent deſſein de trafiquer, cette guerre 
** devoit par conſequent leur interdire tout 
commerce avec les dits Princes.“ “ 


l omit citing many other inſtances of their 
conduct in this particular, left I ſhould appear 
tedious, eſpecially as one fact ſtil] remains, 
which is alone ſufficient to evince the opinion 
of Holland on this point; and the which 1 
rather chuſe to mention, as it happened even 
after the Dutch had by their negociations en- 
deavoured to eſtabliſh, as a general maxim 
among nations, that the goods of an enemy 
under a neutral banner ſhould paſs unmoleſ- 
ted, At the commencement of that war 


* Charles the Second's Letter to the States General, Octo- 


ber 4, 10066. 
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which broke out immediately after the revo- 
lution, when the firit grand alliance was 
formed againſt France, Holland entered into a 
convention * with England to prohibit totally 
the commerce of neutral powers with the 
enemy: in the preamble of this, they aſſigg 
publicly their reaſons for it ; they ſay, ** that 
having declared war againſt the Moſt Chriſ- 
© tian King, it behoves them to do as much 
"4 damage as poflible to the common enemy, 
jn order to bring him to agree to ſuch con- 
« ditions as may reſtore the repoſe of Chriſ- 
* tendom: and that for this end it was neceſ- 
* fary to interrupt all trade and commerce 
„with the ſubjects of the faid king; and 
that to effect this, they had ordered their 
*« fleets to block up all the ports and havens 
« of France ;” and afterwards, in the ſecond 
and third articles of this convention, it isagreed, 
that they would take any veſſel, whatever 
king or ſtate it may belong to, that ſhall 
«© be found failing into or out of the ports of 
« France, and condemn both veſſel and mer- 
* chandiſe as legal prize; and that this reſo- 
* lution ſhould be notified to all neutral 
« ſtates.” Such therefore was at this time 


Convention concluded at London, Aug. 22, 1689. 
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the avowed opinion of Holland, and Eng- 


land was induced to join with her in this 


convention, excceding thereby thoſe bounds 
of equity and moderation, which ſhe had al- 
moſt always practiſed in this point before, 
and which the will, I hope, moſt faithfully 
obſerve for the future. The Northern 
Crowns, who were particularly affected by 


this prohibition, contended very vehemently 
againſt it: in anſwer to their objections were 


urged, the circumſtances of affairs, the danger 
of Europe, and the mighty ſtrength of that am- 


bitious power; which, if ſome extraordinary 


eflort was not made, would bring mankind 
under its ſubjection. It is remarkable, that 


 Puffendort,* who owed his fortune and em- 
ployments to one of thoſe Northern Crowns, 


was of opinion in this caſe againſt them, and 


thought that the convention might be juſtified. 


It is not meant here at preſent either to cenſure 
or commend it: circumſtances may ſometimes 
make a thing to be lawful, which confidered 


by itfelf, would be unjuſt ; but ſuch times 


are truly unhappy, when neceſſity muſt be 
picaded in ſupport of a right. 


* See a Letter of Puffendorf in Ino. Groningii Bibliotheca | 
Uniycifalis Librorum Juridicorum, p. 105, | 
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It remains that I now inquire into the con- 
duct of France; my proofs * on this head will 
be clear; they are indeed nothing leſs than 
the public laws of that kingdom; by ſome 
very old French ordinances it is declared, not 
only that the enemies goods ſhall be adjudged 
to be lawful prize, but that the neutral veſſel 
which carries them, or the property of any 
ally which ſhall be joined with them, ſhall be 
joined alfo in the condemnation. It has always 
been a maxim of the courts of maritime juriſ- 
_ diction of France, Que la robe d'am con- 
„ fiſque celle d'enemie:“ and ſo clear were 
they in this opinion, that the laws which eſta- 
bliſhed it were repeatedly enacted in the 
reigns of two of their kings, Francis I. and 
Henry III. That the practice of the French 
marine hath in this particular been conforma- 
ble to their laws, may be proved by a thou- 
ſand inſtances: I ſhall ſelect one upon the 
authority of a Miniſter of Holland, which 
will ſhew what their conduct was in that 
Spaniſh war which preceded the Pyrenean 
treaty. In a letter of Monſieur Boreel from 
Paris to Monſieur de Wit, December 26th, 
1653. On tient ici,” fays he, © pour 


* See the Ordinances of France, Francis I. 1543. c. 4. 
2d Henry III. 1584. c. 69. 
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% maxime favorable a leurs intereſts, que 
leurs enemies ne doivent recevoir ni defenſe 
*© ni ſervice des ſubjects de leur H. H. P. P. 
en tranſportant de chez eux quelques mer- 
e chandiſes ou commodites ou d'autres, qui 
* ſeroient pour le compte de l'enemie, ſous 
„ peine, au cas qu'ils les trouvent dans les 
batiments Hollandois, qu'ils ſeront de bonne 
*< priſe, & qu'on les puiſſe enlever les dits ba- 
timents & les confiſquer.“ ; 


But it is not the old laws of France alone, 
that thus determine this point, their more mo- 
dern regulations confirm it : one of the laſt 
and greateſt ſervices which Colbert perform- 
ed to his country, was the eſtabliſhment of a 
ſyſtem of naval laws, the wiſeſt and beſt di- 
geſted which the ſpirit of legiſlation hath ever 
yet produced ; it is obſervable, that although 
the ordinance which contained theſe laws was 
regiſtered in 1651, ſeveral years ſubſequent to 
thoſe treaties, by which France agreed that 
neutral veſſels thould protect the property of 
the enemy, yet it pays no attention to them, 
and eſtabliſhes the contrary doctrine. This 
proves how little regard France always ſhew- 
ed to that article. The words of the ordi- 
nance expreſsly condemn not only the ene- 

mies 
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mies goods, but the neutral ſhip which car- 
ries them: All ſhips (faith the law“) which 
have goods on board that belong to the ene- 
my, ſhall be good prize.“ 


Theſe laws continue ſtill to be obſerved in 
France : at the commencement even of the 
preſent war, the French government delivered 
to Monſ. Berkenrode, the Dutch miniſter at 
Paris, a memorial, ** Contenant les Precau- 
tions,“ (as the title expreſſes it) * que 
doivent prendre les negociants Hollandois 
„ conforment à l'ordinance de la marine & 
aux reglements de la France, pour eviter 
que leurs navires ſoient declares de bonne 
„ priſe.” In the preamble of this, the words 
of the above-mentioned law are repeated, and 
the ſame rule of condemnation is declared to 
be ſtill in force: And the ſeventh article of 
the memorial lays even a greater reſtriction 
on neutral commerce, than the ordinance of 
1681 ſeems to have intended; it is there ſaid, 
Si les navires Hollandois tranſportoient des 
«© merchandiſes du cru ou fabriques des ene- 
mies de la France, ces merchandiſes ſeroient 
de bonne priſe, mais le corps du navire ſe- 
„ roit relache.”—By this memorial, there- 


* Naval Ordinance of 1681, Title ix, Art, 7. 
6 F fore, 
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fore, every thing which is either of the growth 
or manufacture of the enemy's country, when 
found on board the ſhips of Holland, though 
the property does not appear to belong to the 
enemy, is declared to be good prize. The 
ſame reſtriction evidently extends to all other 
neutral traders.* Is not this almoſt a total 
prohibition to neutral powers, of any com- 
merce with the enemies of France? 


Let us now Took back on what has been 
{aid : the deduction which I have made hath, 
I fear, been tedious; but the importance of 
the fubject by force led me into it: l flatter 
myſelf, however, it has appeared, that reaſon, 
authority, and practice, all join to ſupport the 
cauſe I defend :—by reaſon, I have endeavour- 
ed to trace out thoſe principles on which this 
right of capture is grounded; and to give 
that weight to my own fentiments which of 
themſelves they would not deſerve, I have 
added the authorities of the ableſt writers on 
this ſubject ;—and laſtly, I have entered 
largely into the conduct of nations, that I 
might not only lay thereby a broader founda- 
tion for this right, but that I might the more 
fully illuſtrate, by the extravagant pretenſions 


* See the preamble of the Memorial, 
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of other ſtates in this reſpect, the preſent mo- 
deration of England: no age or country cver 
gave a greater extent to the commerce of neu- 
tral nations, and we have ſeen that moſt in the 
ſame circumſtances have confined it within 
much narrower bounds. 


There remains ſtill, however, one object ion 
to what has been ſaid, and that of ſo plauſible 
a caſt, that I cannot leave it without an an- 
ſwer: it has been pretended, that the liberty 
of navigation is deſtroyed: by means of theſe 
captures, and that a violent reſtraint hath been 
put on the lawful induſtry of mankind, The 
liberty of navigation, in fair conſtruction, 
can mean no more than the right of carrying 
to any mart unmoleſted the product of one's 

own ni or labour, and bringing back 
the emoluments of it: but can it be lawful that 
you ſhould extend this right to my detriment; 
and when it was meant only for your own ad- 
vantage, that you ſhould exert it in the cauſe 
of my enemy ? Each man hath a right to per- 
form certain actions, but if the deſtruction 
of another ſhould follow from them, would 
not this be a juſt reaſon of reſtraint ? The 
rights of mankind admit of.difterent degrees, 
and whenever two of theſe come into compe- 
tition, the loweſt in the ſcale muſt always 
F 2 give 
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give place to the higher ;—but you wi 1 f. 
that you have a profit in doing this; if, how- 
ever, it is otherwiſe unjuſt, will that conſide- 
ration convert it into a right ?—lf you mean, 
that your own commerce ought to be free, 


that right is not in the leaſt denied you; but if 


under this diſguiſe you intend to convey free- 


dom to the commerce of the enemy, what po- 
licy or what juſtice can require it? What can 


neutral nations deſire more, than to remain 
amid the ravages of war in the ſame happy 


circumſtances which the tranquillity of peace 
would have afforded them? But can any right 


from hence ariſe, that you ſhould take occa- 
ſion from the war itſelf to conſtitute a new 


ſpecies of traffic, which in peace you never 
enjoyed, and which the neceſſity of one party 


1s obliged to grant you, to the detriment, per- 


haps deſtruction, of the other? If this right 


was admitted, it would become the intereſt of 
all commercial ſtates to promote diſſenſion 


among their neighbours; the quarrels of 
others would be a harveſt to themſelves ; and 
from the contentions of others they would ga- 


ther wealth and power.---But, after all, the 
rights of commerce are not the real cauſe of 
this diſpute : and liberty of navigation is only 
a fair pretence, which ambition hath thought 
fit to hold forth, to intereſt the trading ſtates 


of 
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of the world in its cauſe, and to draw down 
their indignation upon England ; this is not 
the firſt time that a deceit like this has been 
practiſcd : when the power of Spain was at 
its greateſt height, and Elizabeth wiſely con- 
tended againſt the mighty deſigns of Philip, 
the capture of ſome veſſels belonging to the 
Hanſe Towns gave occaſion to a conteſt of this 
nature: but they were the emiſſaries of Philip 
that then blew up the flame, and pretending a 
love to commerce, promoted the ambitious 
projects of their maſter : the Queen of Eng- 
land publiſhed an apology for her conduct, 
and this was anſwered in a virulent and abu- 
ſive manner, not from any of the Hanſe 
Towns, but from Antwerp, a city under the 
dominion of Spain, and it ſeemed to be writ- 
ten (ſays Thuanus) ** per hominem Philippi 
partibus addictum, non tam pro libertate 
„ navigationis ct in Germanorum cauſa de- 
fendendd, quam in Hiſpanorum gratiam, 
et ad Reginæ nomen proſcindendum:“ the 
intereſts of commerce were the pretended 
cauſe of this diſpute, but the real cauſe was the 
intereſt of Philip; the pretended deſign was to 
preſerve the liberty of navigation, but the real 
end was to ſerve the cauſe of ambition, and 
to deſtroy the government of ' England ; — 

this caſe need not be compared with our own. 
at preſent, the re{emblance is too obvious. 


Here 
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Here then we might reſt our cauſe, if the. 
law of nations was the only foundation on 
which this point could be argued ; but the 
bands of equity have bcen found alone too 
weak to hold the nations of the world to 
their duty; their intereſt taught them to re- 
new and confirm theſe by contracts among 
themſelves, and frequently to add thereto 
certain mutual advantages, greater than what 
the Jaw of nations ſingly would have allowed 
them: —let us conſider therefore, what in- 
fluence theſe may have in the preſent caſe ;— 
whatever they arc, I mean to give them all 
the force which reaſon or juſtice can require: 
if our anceſtors have betrayed the intereſt of 
of their country in granting any privileges of 
this nature, we, who have ſucceeded to their 
rights, are bound to abide by their conceſ- 
ſions; it is the happineſs of great kingdoms, 
whoſe power is equal to the ſupport of their 
own independency, to be able to act up to 
thoſe principles, which neceſſity hath often 
forced little ſtates unhappily to abandon ; 
thoſe ſcandalous maxims of policy, which 
have brought diſgrace both on the name 
and the profeſſion, took their riſe from the. 
conduct of the little principalities of Italy, 
when diſtreſſed by the ſucceſſive invaſions 
which France and Spain made upon them, 

1 5 they 
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they broke or conformed to their leagues, as 
their own ſecurity obliged them ; and their 
refined ſhifts and evaſions formed into ſyſtems 
by able doctors of their councils, have com- 
poſed that ſcience, which the world hath 
called politics ; a ſcience of fraud and deceit, 
by which kingdoms are taught to be governed 
on principles, which individuals would be 
aſhamed to profeſs ; as if there could be no 
morality among nations, and that mankind 
being formed into civil ſocieties, and collec- 
tively conſidered, were-ſet free from all rules 
of honour and virtue : maxims like theſe I 
mean to avoid ; to follow them would bring 
diſhonour on my country, 


It muſt then be allowed, that there are arti- 
cles in ſome of our maritime treaties with 
other nations, which have ſtipulated, that, 
« All which ſhall be found on board the 
*« veſſels belonging to the ſubjects of thoſe 
countries, ſhall be accounted clear and free, 
although the whole lading or any part thereof 
*« ſhall, by juſt title of property, belong to 
«© the enemies of Great Britain ;” ſuch an 
article is inſerted in thoſe maritime treaties, 
which Great Britain hath made with France* 


, * Treaty between Great Britain and France, 24th Feb. 
$977» | 


and 
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and Holland :* it has indeed by ſome been 
ſuppoſed, that the ſubjects of the crown of 
Spain have a right to enjoy a privilege of the 
ſame nature; certain, however, it is, that no 


ſuch article as that above mentioned, can be 
found in the maritime treatics between that 


bountry and Great Britain, and particularly in 


that of Madrid of 1667, Which is the princi- 


ple maritime treaty at preſent in force between 


the two kingdoms ; but as a miſtake in this 


reſpect may poſſibly have ariſen from a falſe 
interpretation of two articles in the treaty of 
Madrid, which declare in general,“ that“ the 
© {ſubjects of the two crowns reſpectively 


** ſhall have liberty to traffic throughout all 
Countries, cultivating peace, amity, or neu- 


„ trality with either of them, and that the 


* ſaid liberty ſhall in no wiſe be interrupted 


by any hindrance or diſturbance whatloever, 
by reaſon of any hoſtility which may be 
between either of the ſaid crowns and any 


other kingdoms :” and as the liberty here 


ſtipulated, may be by ſome erroneouſly ima- 


gined to extend ſo far, as to grant a right to 
carry freely the effects of the enemy ; it will 
be proper here to remove this error, and to 


'* Treaty between Great Pritain and Holland, iſt Dec. 


. 
+ Treaty of Madrid, , 1677. 


ſtop 


fo 
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ſtop a little to ſhew the true deſign and mean- 
ing of theſe articles. This explanation is at 
preſent more neceſſary, as it will tend to il- 
luſtrate the true ſenſe of other ſtipulations of 
preciſely the ſame purport, which may be 
found in ſeveral of our commercial treaties, 
and particularly in the firſt and ſecond articles 
of that with Holland of Dec. 11, 1674: a 
wrong interpretation of which hath already 
given occaſion to great confuſion and much 
talſe reaſoning upon the preſent queſtion. 


It cannot, I think, be doubted, that accord- 
ing to thoſe principles of natural equity, 
which conſtitute the law of nations, the peo- 
ple of every country muſt always have a right 
to trade in general, to the ports of any ſtate, 
though it may happen to be engaged in war 
with another, provided it be with their own 
merchandiſe, or on their own account ; and 
that under this pretence, they do not attempt 
to ſcreen from one party the effects of the 
other ; and on. condition alſo, that they carry 
not to either of them any implements of war, 
or whatever elſe, according to the nature of 
their reſpective ſituations, or the circum- 
ſtances of the caſe, may be neceſſary to them 
for their defence. As clear as this point may 
be, it has ſufficiently appeared by the facts de- 

G duced 
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” duced above, that amid the regularities of 
war, the rules of equity in this reſpect were 
not always enough regarded; and that many 

governments in time of war have often moſt 

licentiouſly diſturbed, and ſometimes pro- 
hibited totally, the commerce of neutral na- 
tions with their enemies: about the middle 
therefore of the laſt century, when the com- 
mercial regulations, which at preſent ſubſiſt 
betwecn the European powers, firſt began to 
be formed, it became abſolutely neceſſary to 
call back the attention of governments to 
thoſe principles of natural right, from whence 
they had ſtrayed; and to fix and determine 
what was the law of nations, by the articles 
of their reſpective treaties : for this purpoſe, 
the negociators of that age inſerted in their 
commercial regulations, articles * to the ſame 
purport as thoſe above-mentioned, aſſerting, 
in general, a right to trade unmoleſted with 
the enemies of each other ; and theſe they 
uſually placed among thoſe articles of general 
import, which are commonly firſt laid down 
in treaties, as the baſis on which the ſubſe- 


* Treaty of Commerce between France and Holland, 
1662.—Treaty of Commerce between England and Holland 
Feb. 17, 1668, —Treaty of Commerce between England and 
Holland, Dec. 1, 1674.—Treaty of Commerce between Eng- 
land and France, Feb. 24, 1677, 
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quent ſtipulations are founded: the rule there- | 
fore of equity in this caſe being thus defined, 
they came afterwards to erect upon it ſuch 
privileges as that rule alone would not have 
allowed them ; and among the reſt, ſome na- 
tions, as their intereſt prompted them, 
granted mutually to each other, by new and 
expreſs articles, the right of carrying freely 
the property of their reſpective enemies. 
'Theſe laſt articles therefore muſt be conſi- 
dered as wholly diſtin& in their nature from 
thoſe before-mentioned, and in their meaning 
totally different: the firſt are an affirmance of 
an old rule, the laſt create a new privilege ; 
thoſe only confirm a right which was deter- 
mined by the law of nations before ; theſe 
make an exception to that law: —if they 
both imply the ſame ſenſe, why are both ſo 
often found inſerted in the ſame * treaties ? 
Would the repetition in ſuch a caſe haye been 
neceſſary; and to what purpoſe were new 
articles added to grant a privilege which was 
already included in the terms of the preced- 
ing? The ſame exception alſo of contraband 
goods is again repeated in the laſt caſe, as 
well as in the former; and ſhews clearly, 


* See the Treaties mentioned in the laſt note. 
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that the property, which is the object of the 
exception in the different articles, muſt like- 
wiſe in its nature be different; the one relates 
to the ordinary means of traffic which every 
nation enjoys, its own produce or property; 
the other to the property of the enemy. 


But this point is ſtil more clearly explained 
by the aſſiſtance of other treaties, where arti- 
cles of the ſame force, as the 21ſt and 22d of 
the treaty of Madrid, are inſerted, and the 
intention of them fully made appear from the 
| ſubſequent parts of the ſame treaties.— In the 
| treaty of commerce between Great Britain and 

Sweden, of the 21ſt of October, 1661, it is 
ſtipulated by the 1 1th article, that . it is by 
no means to be underſtood, that the ſub- 
e jects of one confederate, who is not a party 
ein a war, ſhall be reſtrained in their liberty 
« of trade and navigation with the enemies 
« of the other confederate, who is involved 
in ſuch war;“ and then in the article 
which immediately follows, the meaning of 
theſe words become manifeſt beyond a doubt : 
it is there ſo far from being ſuppoſed, that 
the liberty here granted can be ſo interpret- 
ed, as to imply a right of conveying the 
effects of an . that the very attempt to 

practiſe 
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practiſe it under favour of this liberty, is there 
called a fraud; and as a molt heinous 
crime,” is ordered to be moſt ſeyerely pun- 
iſhed ;” and to prevent any colluſion in this 
reſpect, the veſſels of both parties are required 
to be furniſhed with paſſports, . ſpecifying 
of what nation the proprietors are to whom 
the effects on board them belong. And 
in the treaty of commerce between Great 
Britain and Denmark, of the 11th of 
July, 1670, a right of free trade with the 
enemy. is ſtipulated in the 16th article; and 
afterwards by the 2oth article, the extent of 
this right is made apparent: here the means 
are ſet down to prevent the deſigns of thoſe, 
who under favour of this ſtipulation ſhould 
attempt to protect the effects of the enemy ; 
and the illegality of ſuch a practice being 
ſuppoſed, as not neceſſary to be expreſſed, 
the article then declares, „but leſt this 
liberty of navigation and paſſage for one 
* ally might, during a war which the other 
may be engaged in, by ſea or land, with 
* any other ſtate, be of prejudice to ſuch 
* other ally; and the goods belonging to the 
enemy be fraudulently concealed, under the 
I colourable pretence of their being in amity 


* See the Treaty of Commerce between Great Britain 
and Sweden, Oct. 27, 1661. 
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togetlier; to prevent, therefore, all fraud of 
that ſort, all ſhips ſhall be furniſhed with 
«+ paſſports ;” the form of which is there ſet 
down, and is the ſame as that mentioned 
above. From theſe treaties then it manifeſtly 
appears, that by a general ſtipulation in fa- 
vour of trade with the enemy of another 
power, negociators never intended to imply a 
right to carry freely the effects of that enemy; 
but that to eſtabliſh ſuch a right, it is neceſ- 
ſary to have it expreſsly mentioned. The 
21ſt and 22d articles therefore of the treaty of 
Madrid, in which liberty of traffic to the 
countries of the enemies of Great Britain is 
thus in general ſtipulated, can be explained 
to grant to the ſubjects of the Crown of 
Spain no other right but that of carrying on 
without any injuries, “ moleſtation,” or 
diſturbance,“ ſuch traffic as would other- 
wiſe be legal according to the law of nations, 
and by this law, in time of war, it never 
could be legal to protect the effects of an 
enemy; — a privilege, however, like this 
Great Britain hath conſented to grant in her 
commercial treaties with France and Holland ; 
the firſt of theſe is put an end to by the pre- 
ſent war ; it remains, therefore, that I now 
diſcourſe on this privilege, as it is ſtipulated 
in the Britiſh treaties with Holland ; and I 

„ pro- 
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propoſe to ſhew that here allo it is extinct.— 
But to give a fuller view of my ſubject, and 
to ſhew the origin and intention of this pri- 
vilege, it will be neceſſary to enter a little into 
the hiſtory of it, and to relate the manner in 
which the article that grants it was firſt ad- 
mitted into treaties. 


When the United Provinces had put an end 
by the treaty of Munſter, to that long war, 
which they had ſo nobly maintained in ſup- 
port of their liberties, and had happily crowned 
their labours by obtaining a full acknowledge- 
ment of their ſovereignty ; delivered from 
the cares of war, they wiſely turned their 
thoughts towards the arts of peace : after long 
contentions among themſelves, their com- 
mercial provinces had at length obtained the 
greateſt lead in the ſtate ; the intereſt of trade 
was of courſe the principal object of their 
council; their armies were reduced; all who 
fa voured war were no longer in credit; and 
the views of their miniſters terminated chiefly 
in giving permanence to that extenſive traffic, 
which had ſupported them through all their 
diſtreſſes, and to the effects of which they 
principally attributed all their power and free- 
dom. 


They 
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They were, indeed, at this time ſo fully 


maſters of almoſt all the commerce of the 


world, that they had little elſe to do but to 


preſerve the poſſeſſion of it: the public was, 


on this occaſion, amuſed with a new ſpecies 
of policy, the offspring rather of avarice than 
ambition, deſirous of keeping the reſt of man- 
kind in indolence, that it might more fully reap 
the fruits of its own induſtry : where wealth 
was at leaſt the firſt object in view, though 
in the end it might be accompanied by its 
uſual attendant, power: the arts which they 
practiſed to preſerve their fiſheries, and to 


ſecure to themſelves alone the trade of the 
Aſiatic ſpices, are well known, and not at 


preſent to our purpoſe ; they urged loudly the 
freedom of navigation, till they had made it 


free indeed for themſelves; but they have been 


charged with practiſing a different doctrine 
on the other ſide of the line to what they 
profeſſed on this; and with ſeeking to eſta- 


bliſh an excluſive trade on thoſe very ſeas, 
whole freedom from papal grants and Spaniſh 
pretenſions the pen of their Grotius had ſo 


ably defended, 


There was, however, another ſpecies of 


commerce which demanded their attention 


even more than either of the former; as it 
was 
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was not only a profitable branch of traffic in 
itſelf, but as it greatly tended to the ſecurity 
of the reſt, by being the principal baſis of 
their naval power: this was the trade of 
freightage, or the carrying trade, the ſubject 
of our preſent diſcourſe. —To underſtand their 
views in this reſpect, we muſt firſt take no- 
tice of the foundation on which their policy 
was built ; they had ſucceeded to the Han- 
ſeatic traders, in becoming the carriers of the 
world: long poſſeſſion had, therefore, fur- 
niſhed them with great numbers of failors 
and ſhips ; and to theſe they added uncom- 
mon parſimony and induſtry, the natural en- 
dowments of their people : theſe made them 
contented with ſmall profits, and enabled them 
to carry the manufactures of each country 
even cheaper than the natives of it them- 
ſelves: with ſuch happy circumſtances in 
their favour, they were ſure of making this 


branch of trade wholly and perpetually their 


own, if they could, by their negociations and 
policy, eſtabliſh two points :—The firſt was, 
that no nation ſhould grant to its own na- 
tives any privileges in relation to freight- 
age, which the people of Holland ſhould not 
equally enjoy. And as the confequences of 
war ſhould otherwiſe frequently interrupt the 


the courle of this traffic, they laboured to ob- 
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tain, as their ſecond point, that whenever any 
other nation was engaged in war, they might 
then enjoy, as neuters, the right of protecting 
the property of its enemies. Theſe points, once 
obtained, would open a larger field, on which 
their induſtry might exert itſelf, than what 
c they could otherwiſe of right pretend to en- 
joy: they were wiſe, however, in endeavour- 
ing to obtain it: no nation beſides themſelves 
had more ſhipping than what was equal to 
the carriage of their own manufactures | they 
alone, Jae could carry on the freightage 
of other countries, and largely reap, when 
their neighbours were at war, the ene 


propoſed. 


The regency of Holland laboured with great 
perſeverance for the eſtabliſhment of theſe two 

points: their great miniſter De Witt“ filled all 
inſtructions and diſpatches with every argu- 
ment and motive which his active mind 
could invent in ſupport of theſe favourite 
maxims : they were willing to give up any 
temporary advantage to gain that, which, 
once acquired, would prove for ages an over- 
flowing ſpring of wealth, By their negocia- 
tions they earneſtly laboured to induce France 


Lettres de Monſ. De Witt, paſſim. 


to 
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to comply with their defires in theſe reſpects; 
but here they were a long while unſucceſsful : 
in oppoſition to the firſt point of their po- 
licy, Fouquet, while he was at the head of 
the French marine and finances, eſtabliſhed 
the tax of 50 ſous per ton on all foreign 
ſhipping; and endeavoured thereby to en- 
courage and augment the freightage of his 
own country; and when, upon his diſgrace, 
Colbert ſucceeded to his employments, this 
tax of 50 ſous was almoſt, the only part of 
the former's policy which the latter thought 
fit to adopt. It is amazing, with what zeal 
and application the miniſters of Holland con- 
tended for the abolition of it : France at 
length relaxed her ſeverity on this head, not 
ſo much to favour the trade of the Dutch, 
as in compliance with the intereſts of her 
own. Colbert's great ſchemes to improve the 
manufactures of his country had met with 
better ſucceſs than his plans for the aug- 
mentation of its marine; and the frequent 
wars in which his ambitious maſter involved 
his kingdoms gave repeated checks to the 
freightage of his people. France, therefore, 
at laſt found it neceſſary to give a larger vent 
to her manufactures, by opening her ports to 
foreign veſlels ; and for this purpoſe ſhe took 
off the tax of Fo fous, by the treaty of Ryſ- 

H 2 wick, 
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wick, as far as it related to the ſhips of Hol- 


land alone: and fince that time ſhe has regu- 


lated her conduct in this particular as the in- 


tereſt of her trade requires. In time of war, 
ſhe always remits this tax, as ſhe is then 


forced to make uſe of the freightage of neu- 


tral nations, her naval power not being equal 


to the protection of her own: and in time 
of peace ſhe preſerves the tax, or not, as the 
increaſe or diminution of her ſhipping re- 


quires, always giving the greateſt encourage- 


ment to her own marine, which is conſiſtent 


with the preſervation of her manufactures. 


France conſented ſooner to the other point 
of Dutch policy, and granted by treaty to 


the veſſels of Holland, as neuters, the right 


of protecting the effects of an enemy: the 
laws of France, indeed, have continued al- 
ways to determine againſt this right; and in 
this reſpect, therefore, their laws and treaties 


contradict each other: ſome very ancient or- 


dinances of that kingdom (as we have ſhewn 
above) had adjudged as lawful prize in this 
caſe, not only the enemies goods, but had 


joined alſo in the condemnation the neutral 

veſſel which carried them; the laſt, however, 

of theſe points was remitted as early as 1646, 
er temporary ww then made with Hol- 


land; 


* 
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land ; the neutral veſſel, and all the effects 
of a friend found on board it, by this were 
ordered to be ſpared : by a ſubſequent nego- 
ciation, Holland endeavoured to get this pri- 
vilege farther confirmed and extended : it was 


one great part of Monſieur Boreel's employ- 


ment in his long embaſſy at Paris: at laſt, 
however, in the memorable treaty of defenſive 
alliance between Holland and France, of the 
27th of April, 1662, this favour was obtained 
in its full extent; by the 35th article * it is re- 
ciprocally agreed, that all which ſhall be 
found on board the veſſels of either of the 
contracting parties, encore que Ja charge 
© ou partie d'icelle fut aux enemies, ſera libre 
„& affranchie,” This article was again re- 
newed by the marine treaty of 1678, and 


by ſeveral ſubſequent treaties : the marine 


treaty of December 21, 1739, was the 
| laſt in which it was inſerted : this con- 

tinued in force during part of the laſt war; 
but in the year 1745 the French Government 
declared this treaty void by an a& of council, 
and it hath never ſince been renewed: France, 
from the condition of her marine, could cer- 
tainly reap no advantage from the inſertion of 
this article in her own treaties ; but it was wiſe 


* See the treatics in the Letters of D'Eſtrade, tom. i. 
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in ky to endeavour to eſtabliſh the point as a 


general maxim of national law among other 
countries; experience hath proved to ber the 


uſe of it in time of war. 


But Holland moſt exerted her policy to 


bring that nation to a compliance with her 


maxims, whom ſhe moſt apprehended as her 
rival in trade: the ſcandalous ignorance of 
the Engliſh miniſters in point of commerce, 
and the little attention which they paid to the 
intereſts of it, gave ſuch advantages for ſome 
time to the Dutch, that more veſſels of that 
country were ſeen in the ports of our colo- 
nies than even of our own ; the ſhipping of 


England, from the reign of Elizabeth, had 


been in a conſtant decline z we ſhould hardly 
have believed, that in the reign of Charles I. 
England could not have furniſhed more than 
three merchant veſſels of 300 tons, if Sir 


Joſiah Child had not affirmed it: the time at 


length arrived, when we were to be put in 
this reſpect on an equality with our neigh- 
bours, and to vindicate (as it were) the ad- 
vantages of our own induſtry and produce to 


ourſelves; in 1651, the Parliament of Eng- 


land paſſed into an ordinance that noble ſtrain 
of commercial policy, called ſince, the act of 


navigation ; Mr. St. John returning 22 
tn1s 
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this time from his embaſſy at the Hague, be- 
came the happy inſtrument, which Providence 
made uſe of, to accompliſh this great work ;* 
reſenting highly the refuſal, which had there 
been given to his propoſals, and the inſults 
which had been offered to his perſon, he 
warmly ſolicited, and at length induced the 
council of ſtate, to move the parliament to 
paſs it; the committee fat five days in form- 
ing it; and it was at laſt publiſhed by order 
of the houſe with great pomp and ceremony 
at the Royal Exchange ; the Dutch were ſo 
ſenſible of its conſequences, that it was the 
principal cauſe of the enſuing war: they called 
it in a manifeſto, publiſhed ſoon after, 
A vile act and order.” At the negociations 
for that peace which put an end to the war, 
De Witt laboured with his uſual induſtry and 
acuteneſs to procure the abolition of it; his 
efforts were happily in vain; they who made 
the law attended with vigour the execution of 
it; the effects of it were immedialy apparent. 
This act of policy alone hath fortunately out- 
weighed all our other follies and extrava- 
gancies ; though condemned by ſome of our 
| hiſtorians, and unnoticed by others, it hath 
proved the fertile ſource of all our naval 
| + Ludlow's Memoirs, vol. i. p. 345. 
+ The manifeſto of Holland, 1652. 
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power: it hath operated inſenſibly to our pre- 
ſervation, and hath been the ſpring from 
whence hath flowed the wealth and en 
of e 


Our anceſtors, with equal conſtancy, for 
ſome time withſtood the other maxim of Dutch 
policy, and would not permit their veſſels, 
as neuters, to protect the effects of the ene- 
my. By a very ancient and remarkable treaty, 
made when the dukes of Burgundy were ſo- 
vereigns of the Low Countries, the contrary 
opinion had long been eſtabliſned; in that it 
was determined, Quod ſubditi Unius Prin- 
cipum Prædictorum,“ (that is, Henry VII. 

King of England, and Philip, Duke of Bur- 
gundy) non adducent aut adduci facient 
per mare, frauduloſe, vel quocunque co- 
ore, aliqua bona ſeu merchandizas inimi- 
corum alterius eorundem principum.” And 
it farther ſtipulated, that in caſe the maſter 
of the neutral veſſel ſhall endeavour, by a 
-falſe report, to defraud the captor of any of 
his enemy's effects, he ſhall be obliged to 
make good the loſs ſuſtained thereby, by the 
forfeiture of as much of his own. Frequent 
applications were made before the reſtoration, 
both to the parliament and to the protector, 


0 alter the courſe of mommy in this re- 
| ſpect ; 
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ſpe& ; but thoſe heads which formed the act 
of navigation were too wiſe to conſent to 
this ; a particular occaſion, however, at laſt 
induced England to make the conceſſion ; by 
the treaty of commerce made at the Hague, 
17th of February, 1668, this point was fully 
ſettled to the ſatisfaction of Holland; by the 
10th article * of which it was fully ſtipulated, 
that the ſhipping of each country ſhould 
carry freely the goods of the enemies of the 
other. 'The circumſtances of the time, and 
the ſituation of affairs when this article was 
framed, account for its admiſſion into this 
treaty, and very ſtrongly apologiſe for the 
authors of it; Lewis the XIVth had then 
Juſt commenced the firſt career of his ambi- 
tion, and England reſolved with ſpirit to 
throw herſelf in his way. Holland was 
then, engaged in a ſtrong defenſive alliance 
with France, from whom it was neceſſary to 
ſeparate her, and to make her join with Eng- 

land to ſupport the independency of Europe. 

The Dutch miniſters ſeized this fortunate 
opportunity of obtaining from England the 
fame advantages which they had already ac- 
quired by their treaties with France, It hath 
been the policy of moſt republics never to 


Intercurſus Magnus in Rymer's Fœdera, vol. xii. p. 585. 
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merce; 
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enter into any alliance where ſome benefit 


doth not accrue to themſelves; and Holland 
could not be expected to deviate from this 
maxim on the preſent occaſion, in compli- 


ment to the king of England, who had al- 


ways ſhewn but little affection to the States; 
the war alſo with that monarch was but lately 


ended, and the wound but weakly healed: 


the French treaty of 1662, beſides its defen- 


ſive ſtipulations, contained alſo ſeveral com- 


mercial regulations, the favourite object of 


'Holland ; theſe had been proviſionally refer- 
red to a few months before at Breda, with a 


deſign to prevent any intermediate diſputes 


between England and Holland, until a treaty 


of commerce, which was then under delibe- 


ration, was concluded ; but unleſs theſe were 
perpetuated on the preſent occaſion, and 


formed into a permament national treaty, to 
which England was averſe,“ the States were 
reſolved not to join in the alliance propoſed : 


Monſ. De Witt expreſsly told Sir William 


Temple, That the treaty of defenſive al- 
„ lance muſt, for a baſis, have at the ſame 
time an adjuſtment of matters of com- 
” and unleſs this could be obtained, 


Sir William Temple to Lord Regen, Feb. 12, 1668, 
| + Ib. Jan. 24, 1668, 


it 
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it was the avowed opinion of that great pen- 
ſionary not to conclude. Influenced by the 
ſentiments of their miniſter, the States per- 
ſiſted in the ſame reſolution; they forced, at 
laſt, Sir William Temple to yield the point; 
apprehenſive of the leaſt delay, and of the 
uncertainties which would neceſſarily follow 
from it, he ventured to comply with their 
deſires, though he exceeded thereby his in- 
ſtructions; a private promiſe paſſed firſt be- 
tween him and Monſ. De Witt, and in con- 
ſequence of that, a few weeks after, a treaty 
of commerce was concluded. 


We have before obſerved, that in the 35th 
article of the treaty of 1662, the French con- 
ſented to grant the right of protection to neu- 
tral veſſels; this, therefore, came of courſe 
to be inſerted in our commercial treaty of 
1668, and the advantages which would ariſe 
from thence in favour of the trade of Hol- 
land, were the conceſſions which England 
then choſe to make, that ſhe might obtain 
the aſſiſtance of that republic againſt France. 
To what other purpoſe could England at 
this time eſtabliſh a rule of commerce, which 
ſhe had before ſo often refuſed, and naw ſo 
reluctantly granted to the earneſt ſolicitations 
of the States? Any benefit which the Britith. 
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trade might reap from the mutual ſtipulation 
of this article, could never be the object which 
the miniſters of this country had in view. 


The article, conſidered by itſelf, is of the 


moſt fatal conſequence to the power and trade 


of Great Britain ; when ſhe is at peace, and 
her neighbours are at war, ſhe cannot reap 


any benefit from it, as her own ſhipping is 
not more than equal to the trade of her peo- 


ple; and when, on the other hand, Great 


Britain is at war, and her neighbours at peace, 
it tends to defeat the beſt part of her power, 


and to render fruitleſs the efforts of her naval 


force; while at the ſame time, conſidered as 

a general maxim of right among other na- 
tions, Great Britain neither wants the uſe of 
it, as ſhe is equal in time of war to the pro- 


tection of her own ſhipping ; neither can her 


merchants enjoy the advantage of it, as the 


employment of foreign freightage is in moſt 


reſpects directly contrary to her laws. This 


article was again renewed in the treaty of com- 


merce 1674, in conſequence of its having been 
before ſtipulated in that of 1668. The treaty 
of 1674 is the maritime regulation that at pre- 
ſent ſubſiſts between Great Britain and Hol- 


land; - 


In 
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In this manner, therefore, the article hav- 
ing obtained exiſtence in theſe treaties, we 


are now to conſider whether it is ſtill in 


force. 


Treaties of alliance being nothing more 
than ſtipulations of mutual advantages be- 
tween two communities in favour of each 


other, ought to be conſidered in the nature of 


a bargain; the conditions of which are al- 
ways ſuppoſed to be equal, at leaſt in the 
opinion of thoſe who make it; he, therefore, 
who breaks his part of the contract, deſtroys 
the equality or juſtice of it, and forfeits all 
pretence to thoſe benefits, which the other 
party had ſtipulated in his favour : Si pars 
* una” (ſays Grotius) “ Fœdus violaverit, 
poterit altera a Fœdere diſcedere, nam Ca- 
„ pita Fœderis ſingula conditionis vim ha- 
*« bent.” And Puffendorf, ſpeaking of 
conventions, ſays, Nec hæc alterum obli- 
„ gant, ubi ab uno legibus conventionis non 
++ fuerit ſatisfactum.“ 


The next queſtion then is—Hath Holland 
complied with her part of the treaties or con- 


* Grotius de Jure Belli ac Pacis, lib. ii. cap. xv. ſec. 15. 
+ Puffendorf de Jure Nat. & Gentium, lib. iii. cap. viii. 
ſec. . 
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tracts, to which ſhe is mutually bound with | 


England? — Hath ſhe performed all that 
the hath ſtipulated in our favour ?—Or hath 


the been deficient in the execution of forme 


article m which the very life of our alliance 


is contained ?—It to material a part ſhould 


be extinguiſhed, it would be unnatural to 
ſuppoſe, that any leſſer limb of the treaties 
thould have vigour. Holland, in this caſe, 
could have no pretence to require the execu- 


cution of what may have been conceded in 
her favour ; eſpecially, if the performance of 
it would opcrate to the detriment of that ally 


whole friendſhip ſhie hath forſaken. 


I doubt not but my reader hath already 
anſwered in his own mind the queſtion pro- 


poſed— that the poſſeſſions of the crown of 
Great Britain in Europe have been attacked 
by the armies of France—that in conſequence 
of this,. on the 2d of Auguſt, I 756, the Bri- 
tiſh government made to the States General 
in proper form the neceflary requiſition— 


that in ſuch caſe Holland is obliged by trea- 


ties to grant immediate ſuccours, and after 


a certain time to join with Great Britain in 


open war—that ſhe hath not performed theſe 
conditions, and hath therefore forfeited all 


title to any advantages contained in thoſe 
treaties, 
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treaties, and above all, to ſuch as may ariſe 
from the nature of the war itſelf ? 


I ſhall ſtate, however, this point ſome- 
thing more particularly; Holland is engaged 
in three different guaranties or defenſive trea- 
ties with Great Britain: the firſt is that an- 
cient original defenſive alliance, which hath 
been the baſis of all the ſubſequent treaties 
between the two nations: this treaty was de- 
ſigned to have been made immediately after 
the triple alliance, but the unſteady conduct 
of the miniſters of Charles the Second, and 
the unfortunate attachment of that monarch 
to the French court, for ſome years delayed 
it: it was at laſt, however, concluded at 
Weſtminſter the 3d of March, 1678 : it is 
(except in two immaterial alterations) an ex- 
act copy of the twelve firſt articles of the 
French treaty of 1662 ; and both were nego- 
ciated by the ſame miniſter, Monſieur Van 
Beuningen. In the preamble of this treaty, 
the preſervation of each other's dominions”* 
is ſet forth as the cauſe of making it; and the 
ſtipulations of it are, a mutual guaranty of 
all they already enjoyed, or might hereafter 
*©-acquire by treaties of peace, in Europe 
*« only.” They farther guaranty, ** all trea- 
ties which were at that time made, or 
** might 
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« might hereafter conjointly be made with 


* any other power.” They promiſe alſo, 
* to defend and preſerve each other in the 


*« poſſeſſion of all towns or fortreſſes, which 
did at that time belong, or ſhall for the fu- 


ture belong, to either of them ;” and for 


this purpoſe it is determined, that when 


either nation is attacked or moleſted, the 
other ſhall immediately ſuccour it with a 
certain number of troops and men of war, 


and ſhall. be obliged to break with the ag- 


greſſor in two months, immediately after 


the party that is already at war ſhall re- 
„ quire it; and that they ſhall then act con- 
jointly with all their forces, to bring the 
common enemy to a reaſonable accommo- 


0 dation.“ 


That Holland hath not complied with the 
terms of this guaranty is evident ;—Minorca, 
9 poſſeſſion of the crown of Great Britain, 
and which ſhe acquired by treaty,” hath 


been attacked: this is one caſe of the gua- 
ranty; by that attack, ** a treaty that was 
© made in common concert,“ the treaty of 


Utrecht hath been broken ; this is a ſecond 
caſe of the guaranty; and by theſe means 


„England hath been deprived of a poſſeſſion 


«© which of right 1 to her: this is a 
4 third 
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third caſe of the guaranty ; and notwithſtand- 
ing all this, Holland hath not as yet granted 
the ſuccours ſtipulated ; and many more than 
two months have paſſed without her having 
entered into war conjointly with England, as 
the treaty requires. 


The ſecond ſpecies of defenſive alliance 
which ſubſiſts between Great Britain and 
Holland, is that which was firſt agreed to, in 
the treaty of barrier and ſucceſſion of October 
the 29th, 1709, and again more particularly 
ſtipulated in another treaty to the ſame pur- 
poſe of January 29th, 1713: the deſign of 
this treaty is the guaranty of the Dutch bar- 
rier on one part, and the guaranty of the 
firmeſt barrier of Britiſh liberty, the Pro- 
teſtant ſucceſſion, on the other: the ſtipula- 
tions are,“ that in caſe either ſhould be at- 
* tacked, the other ſhould furniſh at the re- 
„ quiſition of the party injured, but at his 
* own expence, certain ſuccours there ex- 
« preſſed ; and if the danger ſhould be ſuch 
cas to require a greater force, that he ſhall be 
*« obliged to augment his ſuccours, and ulti- 
«© mately to act with all his power in open 
war againſt the aggreſſor.” I pretend not 


V Article xiv. of the treaty of Barrier and Succeſſion of 
January 29, 1713. | | 
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to make any uſe of this treaty in the preſent 


caſe; and only mention it to give a fuller 
view of the alliances which ſubſiſt between 
us. Here, however, I will indulge a wiſh, 
that the caſe of this guaranty, as far as it re- 
lates to the right of the crown of Great Britain, 


may never again exiſt, I always read with 


ſorrow, that there ever was a time when the 
unfortunate diſſenſions of our people, in a 
point where the whole of their happineſs was 


concerned, ſhould have made it neceſſary to 
add any other ſanction to our own laws, than 


ſuch as our own power can afford them. 
Theſe days, however, of ſhame now, I hope, 


are paſſed; more than forty years experience 


of the mildeſt government muſt have won the 


moſt obdurate heart to confeſs the preſent fe- 
licity, and bleſs the hand which beſtows it. 


When, forgetting ancient errors, we are thus 
united in defence, the affections of his Ma- 
jeſty's ſubjects are the 8 guaranty of 
his right. 


I come now to the laſt ſpecies of defenſive 
alliance which ſubſiſts between Great Britain 


and Holland. This was concluded at the 


Hague the 4th of January, 1717. To this 


treaty France was a party. The intention or 


view of it was, ““ the preſervation of each 


60 * other 


ON NEUTRAL NATIONS. 67 


© other reciprocally in the poſſeſſion of their 
% dominions, as eſtabliſhed by the treaty of 
„ Utretcht ;?? and the ſtipulations are, to 
defend all and each of the articles of the 
«« ſaid treaty, as far as they relate to the con- 
e tracting parties reſpectively, or each of 
them in particular; and they guaranty all 
the kingdoms, provinces, ſtates, rights, 
and advantages, which each of the parties 
* at the ſigning of that treaty poſlefſed :?? and 
in a ſeparate article all this is confined to 
Europe only.” The ſuccours ſtipulated in 
ſupport of this guaranty, are much the ſame 
as thoſe mentioned above; firſt, ** interpoſi- 
tion of good offices, —then, ** a certain 
number of forces,” — and laſtly, ** decla- - 
„ration of war.” This treaty was renewed 
by the quadruple alliance of 1718, and again 
by the acceſſion of Holland to the treaty of 
Hanover of 1726, and laſt of all by the 3d ar- 

ticle of the treaty of Aix-la-Chapelle, 1748. 


Holland hath by no means executed the 
terms of this guaranty, —Minorca, * a poſ- 
ſeſſion of the crown of England in Europe, 
„which ſhe enjoyed at the ſigning of this 
„ treaty,” hath been attacked; this is one 
caſe of the guaranty, By this attack, ** the 
* article of the treaty of Utrecht, by which 
K 2 that 


— 2 * DDr 2 4 7 * * — 2 * 82 — 


68ö oa HAWKESBURY 


. that poſſeſſion was ceded to England,” y 


| hath been broken; this is another caſe of 
guaranty. I need not again obſerve, that 
Holland, in conſequence of this, hath neither 
granted the ſuccours, nor declared war, as this 


treaty alſo requires. 


It will, however, perhaps be objected, „that 
Great Britain was the aggreſſor in the pre- 
« ſent war, and unleſs ſhe had been firſt at- 
** tacked, the caſe of the guaranties doth not 
« exiſt,” True it is, that the treaties which 
contain theſe guaranties, are called defenſive 


treaties: only; but the words of them, and 
particularly of that of 1678, which is the 
| baſis of all the reſt, by no means expreſs the 


point clearly in the ſenſe of the objection ; 


they guaranty in general all the rights and 


*« poſſeſſions” of both parties, againſt ** all 
kings, princes, republics, and ſtates ;** ſo 
that if either ſhall be attacked” or mo- 
« leſted, whether it be ** by hoſtile act or 
open war, or ** in any other manner 


* whatſoever, diſturbed in the poſſeſſion of 


his eſtates, territories, rights, immuni- 
* ties, and freedom of commerce ;** it then 
declares what ſhall be done in defence of theſe 
objects of the guaranty, by the ally, who is 


not at war; but it is no where mentioned, as 
neceſſary 
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neceſſary, that the attack of theſe ſhould be 
the firſt injury orattack. Nor doth this looſe 
manner of expreſſion appear to have been an 
omiſſion or inaccuracy. They who have 
framed theſe guaranties, certainly choſe to 
leave this queſtion without any farther expla- 
nation, to that good faith which muſt ulti- 
mately decide upon the execution of all con- 
tracts made between ſovereign ſtates. It is 
not preſumed they hereby meant, that either 
party ſhould be obliged to ſupport every act 
of violence or injuſtice which his ally might 
be prompted to commit thirough views of 
- intereſt or ambition. But, on the other 
hand, they were cautious of affording too fre- 
quent opportunities to pretend, that the caſe 
of the guaranties did not exiſt, and of eluding 
thereby the principal intention of the alliance; 
both theſe inconveniencies were equally to be 
avoided ; and they wiſely thought fit to guard 
againſt the latter of theſe, no leſs than the 
former. They knew that in every war be- 
tween civilized nations, each party always 
endeavours to throw upon the other, the odi- 
um and guilt of the firſt act of provocation 
and aggreſſion, and that the worſt of cauſes 
was never :vithout its excuſe. They foreſaw 
that this alone would unavoidably give ſuffi- 
cient occaſion to endleſs cavils and diſputes, 

whenever 
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whenever the infidelity of an ally inclined 
him to avail himſelf of them. To have con- 


fined therefore the cafe of the guaranty, by a 
more minute deſcription of it, and under 


clofer reſtrictions of form, would have ſub- 
jected to ſtil} greater uncertainty, a point, 
which, from the nature of the thing itſelf, 
was already too liable to doubt ; they were 
ſenſible, that the caſes would be infinitely 
various, that the motives to ſelf-defence, 
though evidently juſt, might not always be 
univerſally apparent ; that an artful enemy 
might difguiſe the raoſt alarming preparations, 
and that an injure. nation might be neceſſita- 


ted to commit even a preventive hoſtility, be- 
fore the danger which cauſed it could be pub- 


licly known. Upon ſuch conſiderations theſe 
negociators wiſely thought proper to give the 
greateſt latitude to this queſtion, and to leave 
it open to a fair and liberal conſtruction ; ſuch 
as might be expected from friends, whoſe in- 
tereſts cheſe treaties were ſuppoſed to have for 
ever united, and ſuch on the preſent occaſion 


= Great Britain hath a right to demand. 


If. however, we ſhould, for the preſent, 


wave this interpretation, and allow the trea- 
ties to have all the meaning, which they 


who make this objection require, the evidence 


of 
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of facts will ſufficiently prove, that France 
was the aggreſſor in the preſent war. If we 
look to America, the preſent war there is little 
more than a continuation of the laſt; repeated 
uſurpations of the poſſeſſions of Great Britain 
have been there the conſtant employment of 
France, almoſt from the hour in which the 
treaty of Aix was ligned ; and theſe were at 
laſt followed by an avowed military attack 
upon a fort belonging to the crown of Great 
Britain, by regular troops, acting under a 
commiſſion from the court of France. If we 
conſider America as having no concern in the 
preſent queſtion, the ſame ambitious power 
will alſo be found to have been the aggreſſor 
in the European war; France early manifeſted 
her hoſtile intentions in Europe; in 1753, in 
direct oppoſition to the expreſs ſtipulations * of 
three ſolemn treaties ſhe began to reſtore the 
port of Dunkirk; and Holland then conſi- 
dered this action in ſuch a light as induced 
her, in conjunction with the Britiſh govern- 
ment, to preſent a memorial againſt it. 
France alſo gave another proof of her hoſtile in- 
tentions by her deſign to invade Great Britain, 
avowed by her miniſters in every court in Eu- 

* Ninth article of the treaty of Utrecht ; fourth article of 


the treaty of the Hague, 1715 ; and ſeventeenth article of the 
treaty of Aix-la-Chapelle. 
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rope, and ſufficiently manifeſted by the pre- 


parations which ſhe publicly made for it. 
And theſe were likewiſe followed by an open 
attack upon an European iſland belonging to 


Great Britain, an attack upon the iſland of 
 Minorea. It ſeems, indeed, allowed, by the 


opinion of the parties concerned, that by the 
attack of Minorca, the European war was 
firſt completely opened; notwithſtanding all 
which had paſſed elſewhere, propoſals for an 
accommodation of the American diſputes were 


never diſcontinued, nor the war conſidered as 


univerſal, till that iſland was abſolutely inva- 
ded. As for the captures at fea, the avowed 
cauſe upon which theſe were taken, ſuffici- 
ently evince that they undoubtedly belong to 
the American war; they were made in conſe- 
quence of the hoſtilities firſt commenced in 
America, and were ſeized as repriſals, for 
the injuries there committed upon the property 
of the people of England ; as ſuch they were 
always declared to be taken by the miniſters 


of that kingdom, and the value of them to be 


on that account retained ;* and upon applica- 
tion made to parliament ſoon after the ſeizure 
of them, the legiſlature expreſsly refuſed to 
diſtribute them among the captors, as they 


* See the Britiſh declaration of war. 
have 
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have done in reſpect to all other prizes, which 
have been made fince the war of Europe be. 
gan. But even if this diſtinction, which puts 
the queſtion out of all doubt, had not been 
made by the miniſters of England, theſe cap- 
tures ſurely can never be looked upon but as a 
part of the American war; it will not cer- 
tainly be denied, that ſuch a war may extend 
itſelf to the ocean, without having changed 
either its nature or denomination ; what but 
captures at ſea have been the great conſtituent 
part of every American war before the pre- 
ſent ; as a war upon the American continent 
muſt always be ſupported by ſuccours ſent 
from Europe, it is abſurd to ſuppoſe that 
either party in this caſe would not endea- 
vour, as far as he was able, to take or deſtroy 
entirely the ſhipping of his enemy, by which 
alone thoſe ſuccours could be conveyed. 
Countries which have very little internal force 
within themſelves, cannot be defended but by 
ſuch troops as arethrown into them; to defeat, 
therefore, the only means by which this re- 
lief can be effected, muſt be eſteemed as ma- 
terial a part of ſuch a war, -as the means to 
inveſt a fortreſs are a material part of a ſiege. 
But after all, theſe captures wexe ſubſequent 
to the reſtoration of the port of Dunkirk, of 
L the 
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the * preparations to invade Great Britain ; 
and theſe can never be conſidered but as un- 
doubted acts of aggreſſion ; it is not the firſt 
military action alone, but hoſtile preparations, 
where the deſign is apparent,F the uſurpation 


of another's rights, or the denial of juſtice, 
which in the opinion of the ableſt writers de- 


nominate the aggreſſor. The object of the 


defenſive treaties are rights, immunities, 


„ and liberties,” no leſs than towns or 
*© territorics,” and . the diſturbance? or 


«© moleſtation” of the former, as well as the 
attack“ of the latter, are expreſsly declared 
to be cafes within the guarantees. 


A more ſubtle objection will ſtill perhaps 


be made to what has been ſaid. It will be 


urged, ** that though France was the aggeſſor 
in Europe, yet that it was only in conſe- 
*« quence of the hoſtilities commenced before 


-— Undoubted intelligence was received of this before the 
27th Auguſt, 1755, when general orders were given to bring 
in French veſſels; the Lys and the Alcide were taken on the 


_ coaſt of America, and are therefore in ee light a yn of 
that war, | 


+ Quanquam et aliquando favor defenſionis ad illius par- 
tibus ſtat, qui prior arma alteri infert, ut ſiquis hoſtem inva- 
tones jam cerium, per celeritatem oppreſſerit, dum ille adhue 
in adparando bello eſt oecupatus. Tuffendorf de Jure Nat. &c. 


| Lib. S. cap. 6, ſec. 3. 


in 
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© jn America; with which it is determined 
by treaties, that Holland is to have no con- 
*« cern, and that the rights conteſted at pre- 
ſent are not contained in the guaranties.”'— 
If the reaſoning on which this objection is 
founded was admitted, it would alone be ſufh- 
cient to deſtroy the effects of every guaranty, 
and to extinguiſh that confidence which na- 
tions mutually place in each other on the 
faith of defenſive alliances : it points out to 
the enemy a certain method of avoiding the 
inconvenience of ſuch an alliance: it ſhews 
him where he ought to begin his attack ; let . 
only the firſt effort be made upon fome place 
not included in the guaranty, and after that 
he may purſue his views againſt the very ob- 
jet without any apprehenſions of the conſe- 
quence; let France firſt attack ſome little 
ſpot belonging to Holland in America, and 
her barrier would be no longer guaranteed: 
To argue in this manner would be to trifle 
with the moſt ſolemn engagements. The pro- 
per object of guarantees is the preſervation of 
ſome particular country in the poſſeſſion of 
ſome particular power. The treaties above- 
mentioned promiſe the defence of the domi- 
nions of each party in Europe, ſimply and 
abſolutely, whenever they are ** attacked” or 
„ moleſted.” If in the preſent war the firſt 

L 2 attack 
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attack was made out of Europe, it is manifeſt 

that long ago an attack hath alſo been made 
in Europe: and that is beyond a doubt the 
caſe of theſe guarantees, 


Let us try, however, if we cannot diſcover 
what hath once been the opinion of Holland 
on a point of this nature. It hath already 
been obſerved, that the defenſive alliance be- 
tween England and Holland of 1698 is but a 
copy of the twelve firſt articles of the French 
treaty of 1662 ; ſoon after Holland had con- 
cluded this laſt alliance with France ſhe be- 
came engaged in a war with England ; the 
attack then firſt began, as in the preſent cafe, 
out of Europe, on the coaſt of Guinea ; and 
the cauſe of the war was alſo the ſame, a dil. 
puted right to certain poſſeſſions out of the 
bounds of Europe, ſome in Africa, and others 
in the Eaſt Indies: Hoſtilities having conti- 
nued for ſome time in thoſe parts, they after- 
wards commenced alfo in Europe; immedi- 
ately upon this Holland declared, that the 
caſe of that guaranty did exiſt, and demanded 
the ſuccours which were fiipulated. I need 
not produce the memorials of their miniſters 
to prove this; hiſtory ſufficiently informs us, 
that France acknowledged the claim, granted 
the ſuccours, and entered even into open war 
in 
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in the defence of her ally : Here then we have 
the ſentiments of Holland on the ſame article 
in acaſe minutely parallel: France alſo pleads 
in favour of the ſame opinion, though her 
conceſſion in this reſpect checked at that time 
her youthful monarch in the firſt eſſay of his 
ambition, delayed for ſeveral months his en- 
trance into the Spaniſh provinces, and brought 
on him the enmity of England. 


If any doubt can yet remain about the 
meaning and intent of this article, it may far- 
ther be proved from the opinion of the Mi- 
niſter who made it: Immediately after Hol- 
land was engaged in the war above-mention- 
ed, ſhe ſent to the Court of France Monſieur 
Van Beuningen to preſs the execution of that 
guaranty, which he had himſelf concluded. 
It is remarkable, that in his converſations on 
this ſubject with Monſieur de Lionne, the 
fame objection was debated againſt which I 
now contend : - Van Beuningen treated it with 
great contempt; he aſked Monſieur de 
Lionne,* if the pretence of the European war 
being only a continuation of that of Africa, 
was what the Engliſh alone alledged to deprive 


Lettre de M. Van Beuningen à M. De Witt, December 
26, 1664. 
them 
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them of the ſuccours of France, or whether 
the French Miniſter laid any ſtreſs upon it as 
an argument at all to be ſupported. De Lionne 
at firſt gave him to underſtand that he thought 
it of ſome weight,“ A quoi, je repondis,” 
ſays Van Beuningen, “ que je ne croyis pas, 
que cette objection tut ſerieuſe, puis qu' il 


— — 


dit alors, que celui, qui a commence la 
guerre en Guinnee, & de la en Europe, 
n'a pas commence de guerre en Europe; 
*© & ne pouvoit paſſer pour troubler la paix 
„ & le commerce en Europe, parce qu? il 
©« Pavoit trouble ailleurs auparavant:“ and 
then he adds, ** Ce, que j'ajoutai à ce raiſon- 
** nement pour refuter cette objection, reſta 
« fans replique.” This was the ſame Mon- 
ſicur Van Beuningen who negotiated our de- 
fenſive treaty of 1678 ; he made the terms of 
both theſe guaranties preciſely alike; and we 
N before ſhewed that our common caſe at pre- 
FP ſent is exactly the ſame as this on which his 
opinion hath been produced. 
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If, however, the words of theſe treaties had 
'Þ bcen againſt the interpretation which hath 
Þ been given them, I might juſtly have appeal- 
ed to the ſpirit of them, as alone a ſufficient 
foundation on waich to build my opinion: 
Wt. - The whole deſign of all theſe our alliances 
[ with 
1 | 
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with Holland is to form a barrier againſt the 
power of thoſe mighty kingdoms, whoſe am- 
bition might otherwiſe induce them to deſtroy 
the independency of Europe: They are, in 
fact, a regular continuation of that policy 
which gave birth to the Triple Alliance, when 
the dangerous ſpirit of the French councils 
firſt began to appear. To anſwer this great 
end, they guaranty the poſſeſſions of thoſe two 
maritime countries, who, from their wealth, 
their internal ſtrength, and their incapacity of 
having any ambitious, views themſelves, are 
the beſt ſecurity againſt the deſigns of others: 
But as the obligations of theſe guaranties are 
too conſiderable to be made uſe of on trifling 
occaſions, for this purpoſe the contracting 
parties have made one exception: The rights 
of the European kingdoms in the diſtant parts 
of the world, and particularly in America, 
are very uncertain, and the cauſe of frequent 
diſſenſions, and it is well known that wars 
have there ſubſiſted for many years between 
the trading ſubjects and commercial compa- 
nies of the ſeveral nations, while the mother 
countries have lived, if not in friendſhip, at 
leaſt in peace; this then is the caſe particu- 
larly excepted from the guaranty; but this 
exception muſt always be ſo interpreted as to 
be made conſiſtent with the principal inten- 
. 3 tion 
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tion of the alliance :---If ſome great country 


out of Europe ſhould become of ſo much im- 


portance, that for the intereſt of Europe it 
ought to remain in the hands of the preſent 
poſſeſſors; if the ſame great diſturber of man- 
kind, after many fruitleſs attempts in his own 


neighbourhood, ſhould now turn his thoughts 


another way, and ſhould endeavour, by diſ- 
tant diverſions, to enfeeble that power on 


whoſe conſideration the ſafety of the public 


very much depends, and to deprive her of the 
ivurces of her wealth, which ſhe hath always 


ſo largely expended in ſupport of the com- 
mon cauſe, would a generous friend, who at- 


tends to the ſpirit of his engagements, ſay, 
that the caſe of the guaranty did not then exiſt ? 


and, when the reaſon of the exception is va- 


niſhed, would he urge the pretence of it as 


an excule for giving up the principal point 


on which the alliance was conſtructed ?--- 
But if to this diſtant attempt the enemy ſhould 
add an open and avowed war in Europe, 
ſhould threaten the mother country with in- 
vaſion, attack her fortreſſes, and take occaſion 
from thence to ſpread his armies over the con- 
tinent, thall this pretended exception ſtill be 


urged, when the literal caſe of guaranty 1s 
now become apparent? On this weak foun- 


dation ſhall a wite people, under ſuch obliga- 


tions, 
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tions, not only refuſe to grant their aſſiſtance, 
but not permit their forſaken ally to make a 
full uſe of his power? holding back in this 
manner his arm, when they will nat ſtretch 
forth their own, and claiming from the very 
contracts they have broken that privilege 
which they turn to the deſtruction of her ally. 
The abſurdity is ſhocking ; ſuch, however, is 
the preſent caſe of England : Unhappy in her 
friendſhips ! She hath neither that affiſtance 
from allies which they are bound by treaty to 


give her, neither is ſhe allowed to exert even 


her own force, though abandoned to her own 
defence, 


In this manner the point might be deter- 
mined on a general view of theſe treaties ; 
and this alone would be ſufficient ;—but it 
may be further proved that the article on 
which Holland founds her right of protecting 
the property of the enemy, as far as it relates 
to the preſent caſe, hath been particularly re- 
pealed long ago. The treaty in which this 
article was laſt inſerted was concluded the 1ſt 
of December, 1674 : Four years after this, 
in 1678, was paſt that defenſive alliance, in 
which it was ſtipulated between Holland and 
England, that if either party ſhould be at- 
** tacked in Europe, the other ſhould declare 
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*« war againſt the aggreſſor two 1 after 
« he is required:“ By this treaty, therefore, 
two months after England is attacked by 


France in Europe, Holland muſt become the 
enemy of the latter as well as England; and 
to be the enemy of another means certainly to 


diſtreſs his trade and ſeize his property, not 
to preſerve the former and protect the latter. 
If this therefore is the right interpretation of 
the word enemy, this article directly and poſi- 
tively declares, that two months after France 
has attacked the European poſſeſſions of Eng- 
land, the ſhips of Holland ſhall not have a 
right to protect the effects of the French: 
this thereſore is derogatory to the Sth article 
of the marine treaty of 1678, and as being 


poſterior to it, abſolutely repeals it. In all 
laws (and ſuch are treaties in reſpect to na- 
tions) the laſt enacted always ſets aſide the 


former, ſo far as they diſagree. Cicero * 


| ſays, it ought to be conſidered, ** Utra Lex 


** poſterius fit lata, nam poſtrema quæque 
68 graviſſima.“ 


But this maxim is not neceſſary on the pre- 
ſent occaſion, ſince the ſame article is again 


repealed by two ſubſequent treaties in words 


* Cicer o de Inyentione, 
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as poſitive as can be uſed; for in that 
treaty,* by which all the old alliances be- 
tween the maritime powers were renewed im- 
mediately after the revolution; and alſo in 
that of February 6, 1716, by which they 
were again renewed upon the acceſſion of the 
preſent family to the throne, the treaties of 
1674 and 1678 are expreſsly mentioned, and 
made of both a part; and it is there declared, 
that they ſhall have the ſame force and ef- 
«« fect, as if they had been inſerted in theſe 
5. treaties verbatim; that is to ſay, ſo far as 
they do not differ, or are contrary to one 
another; yet ſo as whatever hath been eſta- 
* bliſhed by any later treaty ſhall be under- 
* ſtood and performed in the ſenſe therein 
« expreſſed, without any regard had to any 
former treaty: Can it then be doubted 
that the articles above mentioned are con- 
„ trary to one another,” as much as peace 
and war, as much as friendſhip and enmity ? 
Is not the defenſive alliance of 1678, ** a 
later treaty” than the marine regulation of 
1674? and ought not therefore, according to 
the words of the renewal, ** the article of the 
latter to be performed in the ſenſe therein 


Treaty of friendſhip and alliance between England and 
Holland, Auguſt, 1689. | 
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«« expreſſed, without any regard being had to 
the former.” Since then, the year 1689, 
this article, as far as it relates to the preſent 
caſe, hath been twice repealed. — Thus much, 
therefore, may ſuffice to ſhew, that the right 
of Holland in this reſpect is extinct, 


There remains one more claim to be conſi- 
dered; a claim which, if report had not aver- 
red that ſuch a one had been formally offer- 
ed, would by no means deſerve an anſwer. 
'The northern crowns, whoſe commercial 
treaties with Great Britain contain not any 
article which gives them expreſsly a right to 
carry the property of the enemy, have endea- 
voured to deduce this right from a general ſti- 
poulation, which is to be found in ſome of 
their treaties, declaring, that ** they ſhall be 
treated in like manner as the moſt favour- 
+ ed nation.” If Great Britain therefore 
hath granted by treaty to any other nation the 
right, in time of war, of becoming the carrier 
of her enemies, they think they are juſtly en- 
titled to be admitted to the ſame favour. Un- 
der this pretence they claim this privilege, as 
ſtipulated in the Dutch treaty of 1674 ; but 
it has been proved alſo that the treaty of 1674, 
as far as it relates to the preſent. caſe, is no 
longer in force; if the inference therefore as 
1 otherwite 
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otherwiſe juſt, the foundation being thus de- 
ſtroyed, whatever is built upon it mult ne- 
ceſſarily fall with it. But this ſtipulation of 
equal favour, from the very nature of it, can 
relate to nothing elſe but ſuch advantages as 
may be granted to foreign traders by the mu- 
nicipal laws or ordinances of each country ; 
ſuch as equality of cuſtoms, exemption from 
the rigour of ancient laws, which would af- 
fect them as aliens, and the privileges of 
judges-conſervators and conſuls ; theſe are the 
proper objects of favour, and becauſe the 
whole detail of theſe could not eaſily be ſpe- 
cified in a treaty, for this reaſon they are 
thus comprehended in a general article. If 
the rights conceded by treaties were the ob- 
jects of this ſtipulation, to what purpoſe were 
any other articles added, ſince this would 
contain them all, and would alone include 
every privilege which paſt or future treaties 
could afford them ? and can it be ſuppoſed, 
that any nation mentioned in this manner to 
preclude itſelf from the power of exchanging, 
by treaty, with ſome particular country, any 
great right of its own in return for an equal 
advantage ? or that this right ſhould, in ſuch 
caſe, be univerſally forfeited to the people of 
every other nation, who would thus reap the 
benefit without having been parties to the bar- 
| gain ? 
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gain? But this point is made clear beyond 4 


doubt, from the words of the treaties them- 
felves, where this general equality is ſtipu- 


lated. . 


In the treaty of commerce between Great 
Britain and Sweden, of the 21ſt of October, 


1661, (the principal one at preſent in force 
between the two countries) the fourth article, 
which contains this ſtipulation, plainly makes 


it refer to ſuch favours only, as may be en- 


joyed in matters of traffic within their re- 


ſpective dominions. The treatment which 
the contracting parties ſhall there give to the 
iubjects of each other is the principal purport of 


che article; it ſpecifies many particulars, and 


among the reſt it ſtipulates, that the people 
of bath countries ſhall have“ liberty to im- 


port and export their goods at diſcretion, 


the due cuſtoms being always paid, and 
the laws and ordinances of both kingdoms 
*« univerſally obſerved ;” and then, maniteſtly 
connecting this with what follows, it adds, 
** which things being pre-ſuppoſed, they ſhall 


hold ſuch ample privileges, exemptions, 


liberties, and immunities, as any foreigner 


„ whatſoever doth or ſhall enjoy; the gene- 
ral equality therefore here ſtipulated, plainly 


relates to thoſe places alone where the cul- 
I toms 
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toms of theſe kingdoms are to be duly paid, 
and the laws and ordinances of them are in 
force, and that is only within their reſpective 
dominions. The privileges here conceded 
cannot poſſibly have any larger extent; and 
to confine the ſenſe of the article ſtill more 
ſtrongly to the explanation which hath now 
been given of it, the words, ** in the domi- 
* nions and kingdoms of each other,” are 
twice repeated, to determine clearly where 
that trade muſt be carried on, to which this 
favour is meant only to be granted; if, how- 
ever, any doubt could yet remain in reſpect 
to this interpretation, they who made the 
treaty have given the ſtrongeſt proof, that 
under this article they never intended to im- 
ply a right of carrying the property of an 
enemy, fince, by the 12th article of this ſame 
treaty, an attempt of that nature is pronounced 
to be a heinous crime,” and the ſtrongeſt 
proviſions are made to prevent it. In 
the treaty of commerce between Great Bri- 
tain and Ruſſia, of the 2d of December, 
1734, this ſtipulation of equal favour is in- 
ſerted in ſeyeral articles ; but it appears in 
every one of them, to relate to nothing 
elſe, but to the particular privileges which 
the ſubjects of each were to enjoy while 
they were trading within the dominions of 

. | the 
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the other. In the ſecond article this equality 
is expreſsly ſaid to be granted throughout 
«© the dominions of the contracting parties 
in Europe.” In the third it relates only to 

the favourable reception of the ſubjects of 
each other in the ports of their reſpective 
* countries,” In the 14th it grants only an 
equal freedom to import ſuch merchandiſe 
into each other's dominions as is allowed 
to the ſubjects of any other country; and 
in the 28th it refers only to the reſpect and 
treatment which is to be given to the ſub- 
46 jects of one party who come into the do- 
** minions of the other.” In the treaty of 
commerce between Great Britain and Den- 
mark, of the 11th of July, 1670, the lateſt. 
at preſent in force between the two countries, 
the ſtipulation of equal favour 1s inſerted in 
the 40th article; it is there ſaid, ** If the 
Hollanders, or any other nation, hath, or 
** ſhall obtain from his Majeſty of Great 
** Britain, any better articles, agreements, 
** exemptions, or privileges, than what are 
contained in this treaty, the ſame and like 
++ privileges ſhall be granted ta the king of 
Denmark and his ſubjects alſo, in moſt full 
and effectual manner.” That theſe privi- 
leges relate only to cuſtoms and other advan- 
tages of the ſame kind, might be proved 
from 
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from the whole tenor of this treaty ; but it 
will be ſufficient to ſhew that the right of 
carrying the property of the enemy cannot 
poſſibly be intended by it. Holland had ob- 
tained this right in 1668, two years before 
the Daniſh treaty was concluded ; if therefore 
the ſtipulation of equal favour contained in 
the 40th article could extend to an advantage 
of that nature, the merchants of Denmark 
would have been immediately entitled to it 
from the hour the treaty was ſigned : the mi- 
niſters of that kingdom could not be ignorant 
of this; and yet in the 20th article they have 


poſitively forbid the exertion of any ſuch 


right. They have even expreſled the greateſt 
apprehenſion, leſt any liberty conceded by 
this treaty ſhould be interpreted to that pur- 
poſe; ** leſt ſuch freedom of navigation,” ſays 
the article, ** or paſſage of the one ally, and 
his ſubjects and people during the war, 
which the other may have by fea or land 
with any other country, may be to the 
<* prejudice of the other ally, and that goods 
and merchandiſes belonging to the enemy 
may be fraudulently concealed under the 
colour of being in amity ; for preventing 


fraud, and taking away all ſuſpicion, it is 


thought fit the ſhips, goods, and men, be- 


x; longing to the other ally, in their paſſage 
N * and 
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band voyage be furniſhed with letters of 
paſſport; 


53 


and in the paſſport the king of 
Denmark hath bound himſelf to declare that 
the ſhip and goods with which it is laden, 


belong to his ſubjects, or to others having 


an intereſt therein, who are the ſubjects of 
** neutral powers ;” and that ** they do not 
appertain to either of the parties now en- 
„ gaged in war.” Nothing more, I hope, 
need be ſaid, to refute this weakeſt pretence 
to a right of carrying freely the property of 
the enemies of Great Britain. 


} 


As there is no article, therefore, which 


grants a right of this nature at preſent in force 


in any of theſe commercial treaties, it is un- 
neceflary to ſhew that moſt of the captures 


which England hath made of the veſſels of 


neutral nations, ought not properly to be re- 


ferred to it, but may be juſtified by another 
part of the ſaid treaties, where it 1s declared,* 


that all goods are” contraband, which are 


carried to places blockaded or inveſted,” 


Ihe debate here would turn on the real ex- 
iſtence of the blockade. To evince this, I 


Art. Ixi. Treaty of 1674, between Great Britain and 


: Holland. The ſame article is found in every other commer- 
cial treaty. : 


might 
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might ſhew what opinion the Dutch had of a 
naval blockade in 1630,“ when they pre- 
tended to have blocked up all the coaſt of 
Flanders, and openly avowed that they would 
take and condemn all neutral ſhips Which had 
the moſt diſtant appearance of being bound to 
the ports of that country. I might alſo ſhew 
their opinion of the ſame in 1689, when they 
declared Þ publicly to the neutral nations, 
that they deſigned to block up all the ports of 
France, I might obſerve, that as the poſſeſ- 
ſion of the principal avenues to a town conſti- 
tutes a blockade by land; and that it is not 
neceſſary, for this purpoſe, to have made a 
complete line of circumvallation ; ſo by keep- 
ing great ſquadrons of ſhips of war cruiſing 
conſtantly before the ports of an enemy, by 
deſtroying in this manner totally his trade, 
and preventing his fleets of war from ever 
venturing out, except now and then a ſhip or 
two by ſtealth, a blockade ought certainly to 
be conſidered as completely eſtabliſhed by ſea. 
I might farther prove the cauſe from its ef- 
fects, and ſhew that the American iſlands at 
leaſt have experienced all the conſequences of 
ſuch a ſituation ; where want of communica- 
tion with the mother country, diſtreſs, and 


* Convention between England and Holland, 1689. 
F Placart of June 26, 1630, 
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famine, fully declare that they have been in- 
veſted. Butas this topic may not perhaps re- 
late to the caſe of every capture, and depends 
on the particular ſtate of a variety of facts, I 
ſhall not dwell any longer upon it at preſent. 
The queſtion hath here, I hope, ſufficiently 
been argued on principles which are plain and 
comprehenſive, on thoſe equitable regulations 
| which nature hath eſtabliſhed among nations, 
and on thoſe particular contracts with which 
communities have bound themſelves. And 
as I before endeavoured to prove, that neutral 
nations had no right by the former of theſe 
obligations, to protect the property of the 
enemy ; ſo now it hath been ſhewn by what 
policy the Dutch firſt obtained this privilege 3 
by what treaties it hath ſince been taken from 
them; and by what conduct they have lately 
forfeited whatever might remain of this right. 
Ft hath alſo, I flatter myſelf, appeared with 
how little reaſon other neutral powers, under 
colour of any article in their treaties of com- 
merce, have claimed the enjoyment of ſuch a 
right. Upon the whole, therefore, I will 
now beg permiſſion to conclude, that the 
naval power of England hath been conducted, 
during the preſent war, with no leſs juſtice 
than ſpirit ; that the faith of our ſovereign 1s 
as ſpotleſs as his courage ; and that the ho- 


nour of the country is unblemiſhed. 
: The 
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The baſis of juſt complaint being thus re- 
moved, thoſe idle clamours which have been 
founded upon it, by no means merit our at- 
tention ; to charge England with ambition, 
muſt appear ſo abſurd to all who underſtand 
the nature of her government, that at the bar 
of reaſon it ought to be treated rather as ca- 

| lumny than accuſation. Poſſeſſed of every 
bleſſing which civil government can pro- 

duce, ſhe is open to no temptation with 

which ambition might ſeduce her ; purſuits 

of that kind might poſſibly operate to the | 
\ deſtruction of her conſtitution, and her ſyſtem | 
of happineſs might be ſubverted by the aug- | 
mentation of her power. It mult always be | 
the intereſt of England to protect the juſt 
rights of commerce, and to ſupport thoſe 
principles which promote the labours of man- 
kind, ſince the herſelf can only be great from 
the virtuous induſtry of her people. To ob- 
tain the largeſt extent from the exertion of 
this, is the point to which all her policy 
ſhould tend; and if forſaking theſe maxims, 
ſhe ſhould ſeek to enlarge her power by any | 
acts of ambitious injuſtice, may ſhe then, 
for the welfare of the human race, ceaſe to \ 
be any longer great and powerful | Her court 
of maritime juriſdiction are more wiſely cal- 
culated to preſerve the freedom of navigation, | 
$ than 
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than thoſe of any other country ; as they are 
not fubje& to the controul of her executive 
power, the paſſions of her princes or miniſters 
can never influence the deciſions of them ; and 
foreign traders have in favour of their property 
all the ſecurity which the nature of the thing 
will admit, the conſciences of wiſe men de- 
termining upon matters of right, whom the 
chreats of power cannot affect, and who are 
Het free, as far as poſlible, from all bias and 
partiality ; and to the honour of the learned 
perſons who at preſent perſide in thoſe courts, 
one impartial teſtimony ſhall here be produced 
in their favour. Though treaties have ex- 
preſsly pointed out to all who may there think 
themſelves injured, a regular method of re- 
dreſs before a ſuperior tribunal, the mer. 
chants and treighters of Holland have never 
ventured as yet to bring to a hearing, or even 
to put intoa way of trial any one of theappeals 
which they have made from the determina- 
tions of theſe judges, giving thereby cauſe to 
preſume that they made them with no other 
intention but to delay the execution of the 
lentences ; and conſcious of the invalidity of 
their rights, they have in this manner plainly 
confeſſed the real equity of thoſe deciſions 
which have been paſſed upon them. That 
amid the confuſions of war, ſome irregulari- 
ſi 1165100 S 
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ties may be committed, is a misfortune too 
true to be denied, but which the circum- 
ſtances of the caſe render impoſſible to be 
wholly prevented. They are the conſe- 
quences of all wars, not alone of the preſent. 
To deſtroy the trade of the enemy, it is ne- 
ceſſary to employ privateers, which cannot 
always be kept under thoſe ſtrict rules to 
which 'a more regular force 1s ſubject ; theſe 
maritime huſſars may ſometimes exceed their 
commiſſions, and be guilty of diſorders, the 
authors of which cannot always be puniſhed, 
| becauſe the nature of the fact renders the diſ- 
covery of them difficult. But can the crimes 
of theſe be imputed to miniſters, whole ears 
are always open to complaints, and who la- 
bour, as much as poſſible, to redreſs them ? 
The privateers of England are already made 
ſubject to every reſtraint, which naval policy 
hath as yet invented to force them to conform 
to their duty. If, however, theſe are found 
inſufficient, and if any more ſucceſsful means 
can be diſcovered to prevent every unjuſt de- 
predation, by which the evils of war may be 
diminiſhed, confident I am, that Great Bri- 
tain will be the firſt to adopt them; let them 
be conſiſtent only with the uſe of her naval 
power, and conformable to juſtice, the Bri- 
tith legiſlature will enact ſuch into a law, and 
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the Britiſh miniſtry will attend moſt bead 


to the execution of them. 


But after all, the wiſeſt regulations on oc- 
caſions like this cannot be expected to anſwer 


fully the end propoſed; the ſyſtem of huma- 
nity is no where perfect, but in reſpect to na- 
tions its weakneſs is moſt apparent; the ſofter 


ties of natural affection among theſe have 
little effect, and no coercive bands of power 
exiſt to regulate and controul their paſſions ; 
it is the virtue of government alone, on 


which the general proſperity depends, and 
treaties have no better ſanction than what that 


virtue can give them. Theſe were the prin- 
ciples from which I firſt commenced my diſ- 


courſe ; by theſe the rulers of communities 


are inſtructed to amend, as far as poſſible, by 
their prudence, what nature hath left imper- 
fect. Ambition or avarice will augment 


the evil; moderation may prevent it. Every 


little inconvenience mult be patiently ſuffered 
where a ſuperior right makes it neceſſary. 


The love of our country ſhould never induce 
us to act contrary to that love which we 
ought to bear to mankind, ſince the intereſts 
of both, if they are rightly purſued, will 
always be found conſiſtent with each other. 
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